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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2002-NM-130-AD; Amendment
39-12840; AD 2002-16-01]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-8-21, —31, —32, -33,
—41, -42, and —43 Airplanes; and Model
DC-8-50, —60, and —70 Series
Airplanes; Modified per Supplemental
Type Certificates SA1063S0O,
SA1862S0, or SA1832S0

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain McDonnell
Douglas Model DC-8-21, —-31, =32, —33,
—41, -42, and —43 airplanes; and certain
Model DC-8-50, =60, and —70 series
airplanes; that have been converted
from a passenger-to a cargo-carrying
(“freighter”’) configuration. This action
requires gaining access to the floor beam
attachments to the lower door jamb
within the main cargo door area;
performing repetitive inspections to
detect cracking or damage of such
attachments, including splice plates,
angles, and clips; and, if necessary,
expanding the inspection area and
replacing any cracked or damaged part
with a new part. This action is
necessary to prevent failure of such
floor beam attachments during ground
or flight operations, which could cause
damage to the floor structure and
consequent jamming of the flight control
cables, and result in loss of
controllability of the airplane in flight.

DATES: Effective August 22, 2002.

Comments for inclusion in the Rules
Docket must be received on or before
October 7, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
130-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-130—AD"" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Hassan Amini,
Aerospace Engineer, Airframe and
Propulsion Branch, ACE-117A, FAA,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone (770) 703-6080; fax
(770) 703-6097.

Other Information: Sandi Carli,
Airworthiness Directive Technical
Editor/Writer; telephone (425) 687—
4243, fax (425) 687—4271. Questions or
comments may also be sent via the
Internet using the following address:
sandi.carli@faa.gov. Questions or
comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.
SUPPLEMENTARY INFORMATION: The FAA
has received several reports of findings
of cracked or broken angles and splice
plates on floor beam attachments to the
lower door jamb of the main cargo door
area on certain McDonnell Douglas
Model DC-8-21, —-31, —32, —33, —41,
—42, and —43 airplanes; and Model DC—
8-50, —60, and —70 series airplanes. One

report revealed that, during a routine C-
check on a Model DC-8-62 airplane,
fractures were found in 9 of 11 of the
floor beam attachments to the lower
door jamb. Findings indicate that such
fractures could be due to factors
associated with flight operations and/or
loading operations on the ground. Such
conditions, if not corrected, could cause
failure of such floor beam attachments
during ground or flight operations. This
could cause damage to the floor
structure and consequent jamming of
the control cables, and result in loss of
controllability of the airplane in flight.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent failure of the floor beam
attachments to the lower door jamb.
Such failure could cause damage to the
floor structure and consequent jamming
of the flight control cables, and result in
loss of controllability of the airplane in
flight. This AD requires gaining access
to the floor beam attachments to the
lower door jamb within the main cargo
door area; and performing repetitive
inspections to detect cracking or damage
of such attachments, including splice
plates, angles, and clips. If any cracking
or damage is found, this AD also
requires extending the area of
inspection 60 inches forward and aft of
the main cargo door area, and replacing
any cracked or damaged part with a new
part. Figure 1 of Appendix 1 of this AD
identifies the inspection area and parts
to be inspected.

This AD also requires operators to
report the results of any detailed
inspection required by paragraph (a) of
this AD to the FAA.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking. Because the cause of
the addressed cracking or damage is not
currently known, the intent of the
required inspection report is to enable
the FAA to determine how widespread
such cracking or damage may be in the
affected fleet. Based on the results of
this report, further corrective action may
be warranted.
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Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002—NM-130—-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-16-01 McDonnell
Douglas:Amendment 39-12840. Docket
2002-NM-130-AD.

Applicability: This AD applies to airplanes
that have been converted from a passenger-
to a cargo-carrying (“freighter”’) configuration
per Supplemental Type Certificate
SA1063S0, SA1862S0, or SA1832S0;
certificated in any category; as listed in the
following table:

TABLE—APPLICABILITY

Airplane Models

DC-8-21, -31, —-32, —-33, —41, —42, and —43
airplanes;

DC-8-51, -52, -53, and -55 airplanes;

DC-8-61, —62, and —63 airplanes; and

DC-8-71, —72, and —73 airplanes.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the floor beam
attachments to the lower door jamb of the
main cargo door due to cracking or damage
during ground or flight operations, which
could cause damage to the floor structure and
consequent jamming of the flight control
cables, and result in loss of controllability of
the airplane in flight; accomplish the
following:

Gaining Access and Repetitive Inspections

(a) Within 50 flight hours or 60 days after
the effective date of this AD, whichever
occurs later, accomplish the actions required
by paragraphs (a)(1) and (a)(2) of this AD.

(1) Gain access to the floor beam
attachments to the lower door jamb within
the main cargo door area by removing the
cargo handling system (including ball mats,
roller trays, and pallet locks), floor panels,
and cargo liner of the lower baggage
compartment as necessary to access both
sides of the floor beam attachments.

(2) Perform a detailed inspection of the
main cargo door area to detect any cracking
or damage of the floor beam attachments to
the lower door jamb, including the splice
plates, angles, and clips identified in Figure
1 of Appendix 1 of this AD Thereafter, repeat
the inspection at intervals not to exceed
2,500 flight cycles or 18 months, whichever
occurs earlier.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”
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Extending Inspection Area and Replacement

(b) If any cracking or damage is found
during any inspection required by paragraph
(a)(2) of this AD, before further flight, extend
the area of inspection 60 inches forward and
aft of the main cargo door area, and replace
any cracked or damaged part with a new part
identified in Figure 1 of Appendix 1 of this
AD.

Reporting Requirement

(c) Within 10 days after performing any
inspection required by paragraph (a)(2) of
this AD: Send a report of the inspection
findings to the Manager, Atlanta Aircraft
Certification Office (ACO), One Crown
Center, 1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30349; telephone (770) 703—
6080; fax (770) 703—6097. The report must
include the inspection results, including a
description of any cracking or damage found,
crack location and length, part number of any

cracked or damaged part, airplane serial
number, number of flight cycles and flight
hours on the airplane, and number of flight
cycles and flight hours after the airplane was
converted from a passenger-to a cargo-
carrying (“freighter”’) configuration.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add

CLIP

CLIP

comments and then send it to the Manager,
Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Effective Date

(f) This amendment becomes effective on
August 22, 2002.

Appendix 1

BILLING CODE 4910-13-P

LATCH PLATE ASSEMBLY

/—spucz PLATE

FLOOR BEAM

WASHER

Figure 1.
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Issued in Renton, Washington, on July 29,
2002.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 02—19879 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2002-SW-24-AD; Amendment
39-12839; AD 2002-09-51]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc. Model 204B,
205A, A-1, and B Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Emergency Airworthiness
Directive (EAD) 2002—09-51, sent
previously to all known U.S. owners
and operators of specified Bell
Helicopter Textron, Inc. (Bell) model
helicopters by individual letters. This
AD requires cleaning and inspecting the
tail rotor (T/R) grip to determine if the
grip is made of steel and replacing any
grip not made of steel with an
airworthy, steel TR grip. This AD is
prompted by reports of a certain timed-
out life limited T/R grips being
improperly identified and reinstalled on
Bell Model 204B, 205A, A-1, and B
helicopters. The actions specified by
this AD are intended to prevent failure
of the T/R grip and subsequent loss of
helicopter control.

DATES: Effective August 22, 2002, to all
persons except those persons to whom
it was made immediately effective by
EAD 2002-09-51, issued on May 9,
2002, which contained the requirements
of this amendment.

Comments for inclusion in the Rules
Docket must be received on or before
October 7, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2002—SW-—
24-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.

FOR FURTHER INFORMATION CONTACT:
Kennedy Jones, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Certification Office, Fort
Worth, Texas 76193-0170, telephone
(817) 222-5148, fax (817) 222-5783.

SUPPLEMENTARY INFORMATION: On May 9,
2002, the FAA superseded EAD 2002—
08-53, issued April 22, 2002, with EAD
2002-09-51, issued May 9, 2002. EAD
2002-08-53 required, before further
flight, cleaning and inspecting certain
T/R grips and removing each
unairworthy grip not made of steel. EAD
2002—-09-51 retains those requirements
and in addition corrects a statement in
the preamble that T/R grip, part number
(P/N) 205-011-711-101, has an
unlimited life. That T/R grip has a life
limit of 2,500 hours time-in-service.
Also, EAD 2002—-09-51 adds the Bell
Model 204B helicopter to the
applicability and clarifies the inspection
requirements by specifying that the
magnet be placed on the T/R grip body
and not on the steel bushing or steel
interior liner to determine if the grip is
made of steel. EAD 2002—08-53, was
prompted by reports that T/R grips, P/
N 204-011-728-019, required to be
removed from service by AD 73-17-04
(38 FR 22223, August 17, 1973), were
being re-marked as P/N 205-011-711—
101 and installed on certain Bell model
helicopters. EAD 2002—09-51 was
prompted by information from the
manufacturer stating that the Bell Model
204B helicopter should be added to the
applicability because the unairworthy
grips could be installed on that model.
This condition, if not detected, could
result in failure of the T/R grip and
subsequent loss of helicopter control.

This unsafe condition is likely to exist
or develop on other Bell model
helicopters of the same type design.
Therefore, this AD requires cleaning and
inspecting the T/R grip to determine if
the grip is made of steel by placing a
magnet on the exterior of the main body
of the T/R grip. If the T/R grip is not
made of steel, it must be removed from
service. The short compliance time
involved is required because the
previously described critical unsafe
condition can adversely affect the
controllability of the helicopter.
Therefore, this AD requires, before
further flight, that you clean and inspect
the T/R grip to determine if the grip is
made of steel and remove any grip that
is not made of steel, and this AD must
be issued immediately.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and

good cause existed to make the AD
effective immediately by individual
letters issued on May 9, 2002, to all
known U.S. owners and operators of
Bell Model 204B, 205A, A-1, and B
helicopters. These conditions still exist,
and the AD is hereby published in the
Federal Register as an amendment to 14
CFR 39.13 to make it effective to all
persons.

The FAA estimates that this AD will
affect 269 helicopters of U.S. registry,
that the required actions will take
approximately 2 work hours per
helicopter to accomplish, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$4864 per helicopter. Based on these
figures, the FAA estimates the total cost
impact of the AD on U.S. operators will
be $1,340,696 to clean, inspect, and
replace one T/R grip on each helicopter
in the entire fleet.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
rule must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2002—SW-
24—-AD.” The postcard will be date
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stamped and returned to the
commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2002-09-51 Bell Helicopter Textron, Inc.:
Amendment 39-12839. Docket No.
2002-SW-24—AD. Supersedes
Emergency AD 2002—-08-53, Docket No.
2002-SW-23-AD.

Applicability: Model 204B, 205A, A—-1, and
B helicopters, with tail rotor (T/R) grip, part
number (P/N) 205-011-711-101, installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in

the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required before further flight,
unless accomplished previously.

To prevent failure of the T/R grip and
subsequent loss of helicopter control,
accomplish the following:

(a) Clean the T/R grip.

(b) Determine if the T/R grip is made of
steel by placing a magnet on the exterior of
the main body of the T/R grip. Do not make
this determination by placing the magnet on
the steel bushing or steel interior liner. If the
main body of the T/R grip is not made of
steel, replace it with an airworthy steel T/R
grip. Only replacement T/R grips made of
steel are eligible for installation.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, FAA. Operators shall
submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Rotorcraft Certification Office.

(d) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(e) This amendment becomes effective on
August 22, 2002, to all persons except those
persons to whom it was made immediately
effective by Emergency AD 2002—-09-51,
issued May 9, 2002, which contained the
requirements of this amendment.

Issued in Fort Worth, Texas, on July 26,
2002.
Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 02-19875 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-233-AD; Amendment
39-12785; AD 2002-12-13]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects an
inadvertent error that appeared in
airworthiness directive (AD) 2002—12—
13 that was published in the Federal
Register on June 26, 2002 (67 FR 42985).
The inadvertent error resulted in
reference to an incorrect address for
service information. This AD is
applicable to all Boeing Model 727
series airplanes. This AD requires a
review of maintenance records or a one-
time test to determine if elevator hinge
support ribs on the trailing edge of the
horizontal stabilizer are made from a
certain material, and follow-on
repetitive inspections for corrosion or
cracking of the elevator hinge support
ribs, if necessary. For airplanes with the
affected ribs installed, this AD
eventually requires replacement of all
affected ribs with new, improved ribs.
DATES: Effective July 31, 2002.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Duong Tran,
Aerospace Engineer, Airframe Branch,
ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056;
telephone (425) 227-2773; fax (425)
227-1181.

Other Information: Judy Golder,
Airworthiness Directive Technical
Editor/Writer; telephone (425) 687—
4241, fax (425) 227-1232. Questions or
comments may also be sent via the
Internet using the following address:
judy.golder@faa.gov. Questions or
comments sent via the Internet as
attached electronic files must be
formatted in Microsoft Word 97 for
Windows or ASCII text.
SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) 2002—12—
13, amendment 39-12785, applicable to
all Boeing Model 727 series airplanes,
was published in the Federal Register
on June 26, 2002 (67 FR 42985). That
AD requires a review of maintenance
records or a one-time test to determine
if elevator hinge support ribs on the
trailing edge of the horizontal stabilizer
are made from a certain material, and
follow-on repetitive inspections for
corrosion or cracking of the elevator
hinge support ribs, if necessary. For
airplanes with the affected ribs
installed, this AD eventually requires
replacement of all affected ribs with
new, improved ribs.

As published, paragraph (h) of that
AD contained an incorrect address for
obtaining copies of service information.
Paragraph (h) of that AD identifies
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
as the appropriate address for obtaining
copies of service information. However,
the correct address is Boeing
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Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.

Since no other part of the regulatory
information has been changed, the final
rule is not being republished in the
Federal Register.

The effective date of this AD remains
July 31, 2002.

§39.13 [Corrected]

On page 42989 of AD 2002-12-13, in
the third column of paragraph (h) on the
fourth line following the table, correct
the sentence, “Copies may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France,” to read “Copies may be
obtained from Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
Washington 98124-2207.”

Issued in Renton, Washington, on July 29,
2002.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 02—19880 Filed 8—6—-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00-ANM-30]

Revision to Class D and Class E
Airspace, Medford, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will correct
official documents required as a result
of a legal name change of the airport
from the Medford-Jackson Airport to the
Rogue Valley International-Medford
Airport. Additionally, this action revises
the Class E airspace at Medford, OR, to
provide for adequate controlled airspace
for those aircraft using the RNAV (GPS)
RWY 14 Standard Instrument Approach
Procedure (SIAP) to Rogue Valley
International-Medford Airport located
in Medford, OR.

EFFECTIVE DATE: 0901 UTC, October 3,
2002.

FOR FURTHER INFORMATION CONTACT:
Mick Wall, ANM-520.7, Federal
Aviation Administration, Docket No.
00-ANM-30, 1601 Lind Avenue S.W.,
Renton, Washington, 98055—4056;
telephone number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

History

On August 17, 2001, the FAA
proposed to amend Title 14 Code of

Federal Regulations, part 71 (14 CFR
part 71) by revising Class D and Class
E airspace at Medford, OR, (66 FR
43132). In 1992 the official name of the
Medford Airport was changed from
Medford-Jackson County Airport to
Rogue Valley International-Medford
Airport. This name change was reflected
in a number of publications, but not
officially referenced in 14 CFR 71.1.
This rule corrects the legal description
of airspaces associated with the airport
to reflect its current name. Additionally,
this rule revises the Class E airspace to
provide adequate controlled airspace for
aircraft executing the new RNAV (GPS)
RWY 14 SIAP. Additional Class E
airspace, 700-foot and 1,200 foot
controlled airspace, is required to
contain aircraft within controlled
airspace which are executing IFR
approaches to the airport. The intended
effort of this rule is designed to revise
the airspace’s legal descriptions,
provide safe and efficient use of the
navigable airspace, and enhance/
promote safe flight operations under
Instrument Flight Rules (IFR) and Visual
Flight Rules (VFR) at Rogue Valley
International-Medford Airport.
Interested parties were not invited to
participate in the rule making
proceedings regarding the revision to
the Class D airspace or the Class E
airspace designated as a surface area, as
this is an action to correct official
documents resulting from the legal
name change of the airport. This is
considered an insignificant modification
to the airspace description as only the
name of the associated airport is
changed. The dimensions and effective
hours of the Class D airspace Class E 2
surface area were not revised.

The Rule

This amendment to 14 CFR part 71
revises the Class D surface area and
Class E airspace legal descriptions for
Medford, OR. This rule revises the
airspace legal descriptions to reflect the
current name designation of the Rogue
Valley International-Medford Airport,
Medford, OR, and provides safe and
efficient use of the navigable airspace. It
will promote safe flight operations
under Instrument Flight Rules (IFR) and
Visual Flight Rules (VFR) at Rogue
Valley International-Medford Airport.
Additionally, this rule will enhance
flight operations during the transition
between the terminal and en route
phase of flight.

The airspace areas will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class D surface airspace areas are
published in Paragraph 5000, Class E

Airspace areas designated as surface
areas for an airport are published in
paragraph 6002, Class E airspace areas
designated as extensions to Class D or
Class E surface areas are published in
Paragraph 6004, and Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in Paragraph 6005, of FAA
Order 7400.9] dated August 31, 2001,
and effective September 16, 2001, which
is incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significantly regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will affect air traffic
procedures and air navigation, it is
certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *
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ANM ORD Medford, OR [REVISED]
Rogue Valley International-Medford Airport,
OR

(Lat. 42°22'20" N, long. 122°52'21" W.)

That airspace extending upward from the
surface to and including 3,800 feet MSL
within a 4.1-mile radius of Rogue Valley
International-Medford Airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Paragraph 6002 Class E airspace designated
as surface area for an airport.
* * * * *

ANM OR E2 Medford, OR [REVISED]
Rogue Valley International-Medford Airport,
OR

(Lat. 42°22'20" N, long. 122°52'21" W.)

That airspace extending upward from the
surface within a 4.1-mile radius of Rogue
Valley International-Medford Airport. This
Class E airspace is effective during specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Paragraph 6004—Class E airspace areas
designated as an extension to a Class D or
Class E surface area.

* * * * *

ANM OR E4 Medford, OR [REVISED]
Rogue Valley International-Medford Airport,
OR

(Lat. 42°22'20" N, long. 122°52'21" W.)
Rogue Valley VORTAC

(Lat. 42°27'47" N, long. 122°54'47" W.)
Pumie LOM

(Lat. 42°27'03" N, long. 122°54'48" W.)

That airspace extending upward from the
surface within 1.8 miles west and 2.7 miles
east of the Medford ILS localizer north course
extending from the 4.1-mile radius to 2.7
miles north of the Pumie LOM and within 2.7
miles each side of the Rogue Valley VORTAC
352° radial extending from the Rogue Valley
VORTAC to 11 miles north of the VORTAC,
and within 4 miles each side of the Rogue
Valley VORTAC 164° radial extending from
the 4.1-mile radius to 19.3 miles south of the
Rogue Valley International-Medford Airport.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM OR E5 Medford OR [REVISED]
Rogue Valley International-Medford Airport,
OR

(Lat. 42°22'20" N, long. 122°52'21" W.)
That airspace extending upward from 700
feet above the surface bounded by a line from
lat. (42°45'00" N, long. 123°10'54" W.); to lat.
42°48'54" N, long. 122°57'06" W.; to lat.
42°44'00" N, long. 122°44'36" W.; to lat.
42°04'00" N, long. 122°30'00" W.; to lat.

41°56'30" N, long. 123°00'00" W.; to the point
of origin; that airspace extending upward
from 1,200-feet above the surface bounded by
a line from lat. 43°00'00" N, long. 123°30'00"
W.; to lat. 41°43'40" N, long. 123°14'36" W.;
to lat. 42°00'00" N, long. 122°10'30" W to lat.
43°00'00" N, long. 122°30'00" W.; to the point
of origin; excluding that airspace within
Federal Airway areas, and the Klamath Falls,
OR and Grants Pass, OR Class E airspace
areas.

* * * * *

Issued in Seattle, Washington, on July 9,
2002.

Kathryn M. Vernon,

Acting Assistant Manager, Air Traffic
Division, Northwest Mountain Region.

[FR Doc. 02-19557 Filed 8—6—-02; 8:45 am)|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02—-AAL-04]

Revision of Class E Airspace; Kodiak,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Kodiak, AK. Four new
Standard Instrument Approach
Procedures (SIAP) have been
established for the Kodiak Airport. The
existing Class E airspace at Kodiak is
insufficient to contain aircraft executing
the new SIAPs. This rule will result in
additional Class E airspace at Kodiak,
AK.

EFFECTIVE DATE: 0901 UTC, October 3,
2002.

FOR FURTHER INFORMATION CONTACT:
Derril Bergt, AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-2796; fax:
(907) 271-2850; e-mail:

Derril. CTR.Bergt@faa.gov. Internet
address: http://www.alaska.faa.gov/at or
at address http://162.58.28.41/at.
SUPPLEMENTARY INFORMATION:

History

On May 13, 2002, a proposal to revise
part 71 of the Federal Aviation
Regulations (14 CFR part 71) to add to
the Class E airspace at Kodiak, AK, was
published in the Federal Register (67
FR 31994-31995). Due to the
development of four new SIAPs;
Instrument Landing System Y (ILS Y)
Runway 25, Very High Frequency
Omni-navigational Range or Tactical Air

Navigation Y (VOR or TACAN Y)
Runway 25, Non-directional Beacon
(NDB) Runway 25, Area Navigation
(Global Positioning System) (RNAV
GPS) Runway 25, additional Class E
airspace is necessary to ensure that IFR
operations remain within controlled
airspace at the Kodiak, AK Airport.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received, thus, the rule is adopted as
written.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9].
Airspace Designations and Reporting
Points, dated August 31, 2001 and
effective September 16, 2001 which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be revised
subsequently in the Order.

The Rule

This revision to 14 CFR part 71 adds
to the Class E airspace at Kodiak,
Alaska. Additional Class E airspace is
being created to contain aircraft
executing the four new SIAPs and will
be depicted on aeronautical charts for
pilot reference. The intended effect of
this rule is to provide adequate
controlled airspace for IFR operations at
Kodiak Airport, Kodiak, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Kodiak, AK [Revised]

Kodiak Airport, AK

(Lat. 57°45'00" N., long. 152°29'38" W.)
Kodiak VORTAG

(Lat. 57°46'30" N, long. 152°20'23" W.)

That airspace extending upward from 700
feet above the surface within a 6.8 mile
radius of the Kodiak Airport, and within 5
miles south and 9 miles north of the 070°
radial of the Kodiak VORTAC extending to
17 miles northeast of the VORTAC and
within 8 miles north and 4 miles south of the
Kodiak Localizer front course extending from
the airport to 20.3 miles east of the airport
and within 14 miles of the Kodiak VORTAC
extending from the 358° radial clockwise to
the 107° radial; and that airspace extending
upward from 1,200 feet above the surface
within lat. 57°57'06" N, long. 152°45'00" W
to lat. 57°55'00" N, long. 152°28'00" W to lat.
57°53'00" N, long. 152°27'06" W to point of
beginning and within 27 miles of the Kodiak
VORTAC extending clockwise from the 023
to the 088 radial and within 8 miles north
and 5 miles south of the Kodiak Localizer
front course extending from the airport to 32
miles east of the airport.
* * * * *

Issued in Anchorage, AK, on July 24, 2002.
Trent S. Cummings,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 02—19554 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02—-AAL-03]

Revision of Class E Airspace; Nuigsut,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Nuigsut, AK. Two new
Standard Instrument Approach
Procedures (SIAP) have been
established for the Nuigsut Airport. The
existing Class E airspace at Nuigsut is
insufficient to contain aircraft executing
the new SIAPs. This rule results in
additional Class E airspace at Nuigsut,
AK.

EFFECTIVE DATE: 0901 UTC, October 3,
2002.

FOR FURTHER INFORMATION CONTACT:
Derril Bergt, AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-2796; fax:
(907) 271-2850; e-mail:

Derril. CTR.Bergt@faa.gov. Internet
address: http://www.alaska.faa.gov/at or
at address http://162.58.28.41/at.

SUPPLEMENTARY INFORMATION:
History

On April 23, 2002, a proposal to
revise part 71 of the Federal Aviation
Regulations (14 CFR part 71) to add to
the Class E airspace at Nuiqsut, AK, was
published in the Federal Register (67
FR 19710-19711). Due to the
development of two new SIAPs; Area
Navigation-Global Positioning System
(RNAV GPS) Runway 04, and RNAV
(GPS) Runway 22, additional Class E
airspace is necessary to ensure that IFR
operations remain within controlled
airspace at the Nuigsut, AK Airport.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments have been
received, thus, the rule is adopted as
written.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9].
Airspace Designations and Reporting
Points, dated August 31, 2001 and

effective September 16, 2001 which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be revised
subsequently in the Order.

The Rule

This revision to 14 CFR part 71 adds
to the Class E airspace at Nuiqsut,
Alaska. Additional Class E airspace is
being created to contain aircraft
executing the RNAV (GPS) Runway 04
and RNAV (GPS) Runway 22 SIAPs and
will be depicted on aeronautical charts
for pilot reference. The intended effect
of this rule is to provide adequate
controlled airspace for IFR operations at
Nuiqgsut Airport, Nuigsut, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
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September 16, 2001, is amended as
follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Nuigsut, AK [Revised]

Nuigsut Airport, AK

(Lat. 70°12'36" N., long. 151°00'20" W.)

That airspace extending upward from 700
feet above the surface within a 6.5 mile
radius of the Nuigsut Airport, and that
airspace extending upward from 1,200 feet
above the surface from 13 miles north and 8
miles south of the 249° bearing from the
airport to 29 miles southwest, to 19 miles
northwest of the airport on the 314° bearing
clockwise to the 352° bearing 13 miles north
of the airport.
* * * * *

Issued in Anchorage, AK, on July 24, 2002.
Trent S. Cummings,
Manager, Air Traffic Division, Alaskan
Region.
[FR Doc. 02—19553 Filed 8—6—-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 02—-AAL-02]

Revision of Class E Airspace;
Buckland, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Buckland, AK. Three new
Standard Instrument Approach
Procedures (SIAP) have been
established for the Buckland Airport.
The existing Class E airspace at
Buckland is insufficient to contain
aircraft executing the new SIAPs. This
rule results in additional Class E
airspace at Buckland, AK.

EFFECTIVE DATE: 0901 UTC, October 3,
2002.

FOR FURTHER INFORMATION CONTACT:
Derril Bergt, AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-2796; fax:
(907) 271-2850; email:

Derril. CTR.Bergt@faa.gov. Internet
address: http://www.alaska.faa.gov/at or
at address http://162.58.28.41/at.

SUPPLEMENTARY INFORMATION:

History

On April 23, 2002, a proposal to
revise part 71 of the Federal Aviation
Regulations (14 CFR part 71) to add to
the Class E airspace at Buckland, AK,
was published in the Federal Register
(67 FR 19711-19713). Due to the
development of three new SIAPs, Area
Navigation-Global Positioning System
(RNAV GPS) Runway 28, Non-
directional Radio Beacon/Distance
Measuring Equipment (NDB/DME)
Runway 10, and NDB/DME Runway 28,
additional Class E airspace is necessary
to ensure that IFR operations remain
within controlled airspace at the
Buckland, AK Airport. Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No public comments have been
received, thus, the rule is adopted as
written.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9].
Airspace Designations and Reporting
Points, dated August 31, 2001 and
effective September 16, 2001 which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be revised
subsequently in the Order.

The Rule

This revision to 14 CFR part 71 adds
to the Class E airspace at Buckland,
Alaska. Additional Class E airspace is
being created to contain aircraft
executing the RNAV (GPS) Runway 28,
NDB/DME Runway 28 and NDB/DME
Runway 10 SIAPs and will be depicted
on aeronautical charts for pilot
reference. The intended effect of this
rule is to provide adequate controlled
airspace for IFR operations at Buckland
Airport, Buckland, Alaska.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air

traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71— DESIGNATION OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Buckland, AK [Revised]

Buckland Airport, AK
(Lat. 65°58'56" N., long. 161°09'07" W.)
That airspace extending upward from 700
feet above the surface within a 6.5 mile
radius of the Buckland Airport; and that
airspace extending upward from 1,200 feet
above the surface from 65°28'30" N,
159°00'00" W to 65°57'45" N, 162°11'00" W
to 66°16'00" N, 162°15'00" W to 66°40'00" N,
161°03'00" W to 66°35'00" N, 160°27'00" W
to 66°11'00" N, 159°00'00" W to point of
beginning.
* * * * *

Issued in Anchorage, AK, on July 24, 2002.

Trent S. Cummings,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 02—19552 Filed 8—6—-02; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 02-AEA-08]
Amendment of Class E Airspace,
Dunkirk, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This action amends the
description of the Class E airspace
designated for Dunkirk, NY. Angola
airport has been closed and the
Standard Instrument Approach
Procedures (SIAP) for this airport have
been canceled. Class E airspace for
Angola Airport is no longer needed.
EFFECTIVE DATE: October 3, 2002.
Comment Date: Comments must be
received on or before August 15, 2002.

ADDRESSES: Send comments on the rule
in triplicate to: Manager, Airspace
Branch, AEA-520, Docket No. 02—AEA—
08, FAA Eastern Region, 1 Aviation
Plaza, Jamaica, NY 11434—4890.

The official docket may be examined
in the Office of the Regional Counsel,
AEA-7, FAA Eastern Region, 1 Aviation
Plaza, Jamaica, NY 11434-4809;
telephone: (718) 553—3255.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, 1 Aviation
Plaza, Jamaica, NY 11434—4809,
telephone: (718) 553—4521.

SUPPLEMENTARY INFORMATION: Although
this action is a final rule, which
involves the amendment of the Class E
airspace at Dunkirk, NY, by revoking
that airspace designated for Angola
Airport, and was not preceded by notice
and public procedure, comments are
invited on the rule. This rule will
become effective on the date specified
in the DATES section. However, after the
review of any comments and, if the FAA
finds that further changes are
appropriate, it will initiate rulemaking
proceeding to extend the effective date
or to amend the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on

the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) changes the description of the
Class E airspace at Dunkirk, NY, by
revoking that airspace designated for
Angola Airport. The Angola airport has
been closed and abandoned for
aeronautical use. As a result the Angola
Airport Class E airspace is no longer
required for air safety. Class E airspace
designations for airspace extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9],
dated August 31, 2001, and effective
September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Under the circumstances presented,
the FAA concludes that there is a need
to amend the description of the Class E
airspace area at Dunkirk, NY to ensure
public access to that airspace designated
for the Angola Airport. Accordingly,
since this action merely involves a
change in the legal description of the
Dunkirk, NY, Class E airspace, revoking
that airspace designated for the Angola
airport, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.
Furthermore, in order to incorporate
this change into the next sectional chart
and avoid confusion on the part of
pilots, I find that good cause exists,
pursuant to 5 U.S.C 553(d), for making
this amendment effective as soon as
possible.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporated by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001 and effective
September 16, 2001, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending from 700 feet or more above the
surface of the earth.

* * * * *

AEA NY E5 Dunkirk, NY [Revised]

Chautauqua County/Dunkirk Airport, NY

(Lat. 42°29'36" N, long. 79°16'19" W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Chautauqua County/Dunkirk
Airport and within an 11.8-mile radius of the
airport extending clockwise from a 022° to a
264° bearing from the airport.

* * * * *

Issued in Jamaica, New York on July 16,
2002.

F.D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 02-19677 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 622

[Docket No. 011018254-2153-02; 1.D.
071001F]

RIN 0648—-A051

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery of the Gulf of Mexico;
Amendment 11

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.



Federal Register/Vol. 67, No. 152/ Wednesday, August 7, 2002/Rules and Regulations

51075

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 11 to the
Fishery Management Plan for the
Shrimp Fishery of the Gulf of Mexico
(Amendment 11), as prepared and
submitted by the Gulf of Mexico Fishery
Management Council. This final rule
requires owners or operators of all
vessels harvesting shrimp in the
exclusive economic zone of the Gulf of
Mexico (Gulf EEZ) to obtain a
commercial vessel permit for Gulf
shrimp; prohibits the use of traps to
harvest royal red shrimp in the Gulf
EEZ; and prohibits the transfer of royal
red shrimp at sea. In addition, NMFS
informs the public of the approval by
the Office of Management and Budget
(OMB) of the collection-of-information
requirements contained in this final rule
and publishes the OMB control numbers
for those collections. The permit
requirement will provide an accurate
and efficient method of identifying and
quantifying the number of vessels in the
Gulf EEZ shrimp fishery. The
prohibition of the use of traps for royal
red shrimp is intended to prevent gear
conflict and potential overfishing. The
prohibition on transfer of royal red
shrimp at sea is intended to enhance
enforceability of the prohibition on use
of traps in the fishery.

DATES: This final rule is effective
September 6, 2002, except for the
addition of §622.4(a)(2)(xi) and the
revision of §622.6(a)(1)(i) which are
effective December 5, 2002.

ADDRESSES: Comments regarding the
collection-of-information requirements
contained in this final rule should be
sent to Robert Sadler, Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702, and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC 20503 (Attention:
NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, telephone: 727-570—
5305, fax: 727-570-5583, e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for shrimp in the Gulf EEZ is
managed under the Fishery
Management Plan for the Shrimp
Fishery of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
(Council), approved by NMFS, and
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

NMEFS approved Amendment 11 on
October 17, 2001. On February 25, 2002,
NMF'S published a proposed rule to
implement Amendment 11 and
requested comments on the proposed
rule through April 11, 2002 (67 FR
8503). The rationale for the measures in
Amendment 11 is provided in the
preamble to the proposed rule and is not
repeated here.

Comments and Responses

Comments received during public
comment periods for the Amendment
and the proposed rule are considered
together in this final rule. Comments
opposing the permitting system
included a minority report submitted by
two members of the Council, and five
letters from industry representatives
(two of which were submitted during
both public comment periods).
Comments supporting the permitting
system included letters from three
environmental organizations (one
organization submitted a comment
under each comment period).
Additionally, NMFS received several
hundred form letters stating general
support for the permitting action.

Vessel Permits

Comment 1: Opposing views were
received regarding the need for a
Federal shrimp vessel permit system as
a mechanism to collect information
regarding the shrimp fishery. Two
individuals and one organization
opposed the proposed permitting
system noting that information was
available through existing state and
Federal programs to determine vessels
and effort in the exclusive economic
zone (EEZ) of the Gulf of Mexico.
Specific issues identified in these letters
are addressed as separate comments
herein.

In contrast, three environmental
organizations submitted comments and
several hundred form letters were
received stating general support for the
permitting action as a means to gather
information concerning bycatch in the
fishery and as an enforcement tool that
would enhance sea turtle conservation.
Two of the environmental groups
provided detailed comment in support
of their position, noting that the existing
Federal records include information
compiled by port agents over several
years, which may not be representative
for the current year. Also, state licensing
files do not necessarily distinguish
between vessels that fish in state and
Federal waters and when compiled
among states would include duplicate
records for those vessels licensed in
multiple states.

Response: Data collection and
identification systems do exist through
either state or Federal systems, but none
is comprehensive or specifically
identifies shrimp fishing vessels that are
actively working in the EEZ. The NMFS-
maintained Shrimp Landings File (SLF)
represents landings by individual
shrimp vessels over the course of a year,
but does not necessarily indicate
whether the effort occurred in state or
Federal waters. The purpose of the
NMEFS Vessel Operating Units File
(VOUF) is to maintain a record of vessel
characteristics (i.e., length, age,
horsepower, etc.), for all active shrimp
fishing vessels; this file may include
several vessels that are not currently
active in the fishery. Thus, the VOUF
contains a list of all vessels found in the
SLF, plus vessels fishing in the inshore
areas, and vessels suspected to still be
active in the fishery. Neither of these
data files provides an indication of
whether the vessels fish in the EEZ.
Similarly, state licensing files or trip
tickets may indicate active fishing
vessels, but these files will not provide
information on whether a vessel fishes
in state or Federal waters, or both. In
some instances, these licenses are not
specific to a fishery, and, thus, they do
not readily identify shrimp fishing
vessels as opposed to vessels operating
in other fisheries. Trip tickets are not
uniform across the Gulf states, and the
GulfFIN clearinghouse that will
standardize this information is still in
development. Additionally, these data
collection systems, designed for
different purposes, are not standardized
as to the information that is collected.
The immediate benefit of a Federal
permit system is to accurately identify
the existing, active (on an annual basis)
universe of shrimp fishing vessels in the
Gulf of Mexico EEZ.

A Federal permit system that creates
a complete listing of all active vessels
fishing in the EEZ is a prerequisite tool
for any statistically robust data
collection program intended to canvass
or randomly sample the activities of the
shrimp fishery in the EEZ. Previous data
collection programs have been
hampered by the inability to specifically
identify the universe of vessels fishing
for shrimp in the Gulf EEZ. Without this
information, sampling programs have
depended on non-random sampling. A
more robust analysis of the shrimp
fishery is only possible through
stratified random sampling of the
existing fleet, and that kind of sampling
is only possible where the specific
vessels are readily identifiable.

The ability to sanction permits is an
enforcement tool and could apply for
violations of certain statutes and where
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there is an unpaid and overdue civil
penalty or criminal fine imposed under
any marine resource law administered
by the Secretary of Commerce.
Additional details concerning this
specific issue are addressed in the
response to Comment 11.

Comment 2: The Secretary of
Commerce has the authority to
implement measures that are needed to
collect data under section 401 of the
Magnuson-Stevens Act. Two comments
suggested that a Gulf-wide vessel
registration system be implemented
under the auspices of the Gulf States
Marine Fisheries Commission
(Commission).

Response: In regards to the vessel
registration system proposal required in
Section 401 of the Magnuson-Stevens
Act, NMFS proposed utilizing the
Vessel Identification System that is
under development by the US Coast
Guard (USCG). However, the USCG is
still reviewing options to implement
this system, and its implementation is
not anticipated in the near future. Trip
tickets are not uniform across the Gulf
states, and the GulfFIN clearinghouse
under development by the Commission
will provide a standardization of this
information. This program will greatly
enhance the overall data collection
systems for Gulf of Mexico fisheries, but
it will not identify the number of
shrimp vessels fishing in the EEZ.

Comment 3: The shrimp fishery has
been participating in a data collection
program for several years. The
Congressionally mandated Incidental
Harvest Research Program collected
substantial amounts of information
regarding the characterization of the
catch and bycatch species found in
shrimp trawls. That program led to
additional data collection efforts
currently underway using observers and
logbooks to document the port of
departure, fishing time, catch, and the
location of fishing effort.

Response: The industry contributions
to collecting data on the catch and effort
in the shrimp fishery were an integral
part of the development of Council
actions to implement Amendment 9 to
the Gulf shrimp FMP. Continuing data
collection efforts will benefit additional
management decisions. However,
without a method to identify the
universe of vessels active in the fishery,
these programs have relied on voluntary
participation by the shrimp fleet. The
results of NMFS’ 1992—-1996 Incidental
Harvest Research Program, as well as
the Council’s subsequent actions
implemented in Amendment 9 that
were based on the results of that
program, have been questioned because
the sampling was not conducted

through a stratified random sampling

effort across the various strata of vessels.

Similarly, during the summer 1998 Red
Snapper/Shrimp Research Program, the
Southeast Fisheries Science Center
attempted to implement a trial logbook
program. That attempt was only
partially successful because it failed to
reach many of the intended participants
in a timely manner. These programs
used the available information systems
to identify potential participants, but
even in combination, these other
information systems do not directly
provide current information on the
number and location of shrimp fishing
vessels operating in the EEZ. A major
benefit of a Federal permit system is in
providing opportunity to design
statistically robust data collection
programs to benefit management of the
fishery resources of the region.

Comment 4: Amendment 11 does not
state specifically what data are missing
resulting in the need for a new data
collection program. Data on fishing
effort and catch are already collected by
NMFS port agents and state agencies.

Response: Amendment 11 does not
propose to implement a biological or
fishery data collection system; it
proposes to implement a vessel
permitting system, which by itself is a
data collection tool to identify those
shrimp vessels actively fishing in the
EEZ each year. With a permit system as
a source to identify a representative
stratified random sample of shrimp
vessels, research to collect biological,
fishery, social, and economic data on
the fishery could be accomplished using
observers, logbooks, vessel monitoring
systems or other data collection
methods. Once the Agency has more
accurately determined the number of
fishery participants through the permit
system, then appropriate methods of
data collection will be determined.
Anticipated improvements from the
permitting and subsequent sampling
procedures would include more precise
red snapper bycatch estimations and
more accurate determinations of
economic and community impacts.
Information collected under such future
programs would aid in the formulation
of sound management measures for the
shrimp fishery and those finfish
fisheries that are affected by bycatch
and bycatch mortality arising from the
shrimp fishery. See also response to
comment 10.

Comment 5: Amendment 11 does not
state what supporting documents will
be required to obtain a Federal fishing
permit. There is no discussion of the
conditions by which NMFS could reject
the issuance or renewal of such a
permit. Failure or delay in issuing or

renewing a Federal permit in a timely
manner because applications are
incomplete or have a lack of supporting
documentation could have a substantial
economic impact on the vessel owner.
Automatic renewal of permits should be
issued with expiration dates spread
evenly over the year, rather than with a
single expiration date, to avoid
administrative delays. Electronic
(internet-based) permitting and payment
of permitting fees via credit cards would
additionally speed up the process.

Response: The conditions for
obtaining and renewing a shrimp vessel
permit, including the time frames for
issuance, are a NMFS administrative
procedure, and the Councils usually
defer specific application procedures to
NMFS. The proposed application
procedures and requirements were
described in the proposed rule (67 FR
8503, February 25, 2002). Current
regulations (50 CFR 622.4(b)(3) and 50
CFR 622.4(h)) do provide the
information that needs to be submitted
to obtain and renew vessel permits and
address the timing for applying and
renewing permits. The procedures for
shrimp permit applications will be
based on these existing regulations.

Regarding the comments on internet-
based permit issuance and fee payment,
NMFS currently is developing the
resources and technological capability
for these opportunities. NMFS is
actively examining the feasibility of
changing to such a system to improve
customer service without adversely
affecting the accuracy and usefulness of
the permit database.

Comment 6: Given that the permits
would be non-transferrable, what would
happen if the owner sold his permitted
vessel?

Response: Open-access permits, such
as the shrimp vessel permits, do not
require transfer provisions. Once the
vessel transaction is complete, the new
owner may simply apply to obtain a
new permit without relying on the more
lengthy permit transfer process. As a
result, the rule does not provide for
permit transfers.

Comment 7: Without qualifying
criteria the number of permits issued
may be inflated due to speculation or
part-time fishing in the EEZ, thus
rendering the database unusable as a
measure of effort.

Response: The database generated by
the issuance of vessel permits is not
intended as a direct measure of effort.
The database will provide an
enumeration of the vessels that either
fish or have the intent to fish in the EEZ
on an annual basis. However, by using
the identification information from a
permit system, those vessels can then be
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contacted to gather the information
necessary to estimate fishing effort. (See
also the responses to Comments 3 and
4).
Comment 8: National standard 5
states in part that “‘conservation and
management measures shall, where
practicable, consider efficiency in the
utilization of fishery resources...”.
Efficiency in the utilization of fishery
resources is enhanced through
minimizing the regulatory burden on
the harvesters. This measure will be
costly to implement, more complex than
the existing system, and will result in
less rather than more efficiency.

Response: NMFS disagrees that this
would be a complex or costly regulatory
burden. This amendment includes a
collection-of-information requirement
subject to the Paperwork Reduction Act;
namely, a requirement to submit an
application for a Gulf shrimp
commercial vessel permit. In addition,
NMFS revised the Multiple Fishery
Vessel Application (Application) that
will be used for the Gulf shrimp permit
and is used for other fishery permits
issued by the NMFS Southeast Regional
Office. NMFS added data fields for the
applicant’s birth date, street address,
and county; vessel net tonnage; vessel
gross tonnage; and vessel hull
identification number. The collection of
this information has been approved by
the Office of Management and Budget,
OMB control number 0648—0205. The
public reporting burden for the
collection of information related to the
Gulf shrimp permit application and the
additional data elements on the
Application are estimated to average 20
minutes per response. This estimate of
the public reporting burden includes the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collections of information.

Comment 9: National standard 6
states that “conservation and
management measures shall take into
account and allow for variations among,
and contingencies in, fishery, fishery
resources, and catches.” Vessel permits
are almost exclusively used as fishery
management tools in fisheries where the
intent is to control fishing effort to
protect and rebuild stocks. This is not
the case in the shrimp fishery.
Shrimping in the EEZ is not a threat to
shrimp stocks, and good fishery
management practices do not require
the level of effort scrutiny needed to
manage other fisheries.

Response: Mandatory vessel
permitting proved to be an effective way
of obtaining information on the number
of potentially active vessels and

participants in other commercial and
for-hire fisheries operating in the Gulf,
including the reef fish and coastal
migratory pelagics fisheries. These data
combined with logbook reporting,
observer reports, and other surveys
provided managers with essential
information on effort, catch, bycatch,
and other important parameters
regarding these fisheries. Having a
known universe of vessels operating in
the Gulf shrimp fishery will help
provide the same opportunities for
scientists and managers to collect data
on effort, catch, bycatch, and other
important parameters of both targeted
shrimp stocks, as well as bycatch
species that may or may not be under
separate management regimes.

Comment 10: National standard 7
states that ““conservation and
management measures shall, where
practicable, minimize cost and avoid
unnecessary duplication.” The
estimated cost for implementation of
shrimp permits is an unjustified burden
on the taxpayers of this country and to
the shrimping industry. The current
data collection systems contain the
information necessary to manage the
fishery; therefore an additional
permitting requirement will increase
cost and create unnecessary duplication.

Response: Amendment 11 states that
the public burden associated with vessel
permits and data collection are
estimated to be approximately $350,000
per year, based on an anticipated
issuance of 7,000 permits at a cost of
$50 per permit. NMFS costs associated
with the issuance of these permits is
estimated to be $350,000. The funds
generated from permit fees are not
retained by NMFS and revert to the
General Treasury, thus offsetting any
public (taxpayer) burden. There are no
expected cost increases to be borne by
state and other local governments from
implementing a vessel permitting
system for the shrimp fishery.

NMEFS has assessed both the costs and
benefits of the intended regulations and
has determined that this action is
justified. The permit cost of $50 per
application, which represents the cost to
the agency in processing and issuing the
permit, represents less than one percent
of the profits realized by the average
Gulf of Mexico shrimp vessel, and
burden time (estimated at 20 minutes
per permit application) is minimal. The
increased scientific information that can
be collected by using the permit system
to randomly sample the shrimp fleet
will provide a greater benefit to the
various Gulf of Mexico fisheries as a
whole than the cost to develop the
permit system. NMFS also does not
believe that the permit system is

duplicative and addressed its rationale
for that finding in the Response to
Comment 1.

Comment 11: National standard 8
states that “Conservation and
management measures shall....take into
account the importance of fishery
resources to fishing communities in
order to (a) provide for the sustained
participation of such communities, and
(b) to the extent practicable, minimize
adverse economic impacts on such
communities.” The shrimp fishery in
the Gulf of Mexico is the most valuable
fishery and involves the largest number
of participants. Consequently, more
people are affected by regulations on
this fishery. Because of the many
regulations applicable to this fishery
under both the Endangered Species Act
(ESA) and the Magnuson-Stevens Act
(turtle-excluder-devices (TEDs), BRDs,
closed areas, closed seasons, etc.),
violations are proportionally more
costly to shrimp vessel owners as
opposed to other finfish fisheries.
Additionally, the Gulf shrimp fishery
consists of a large number of vessels that
are not owner-operated. Given that an
owner has little control over the
operator while the vessel is at sea,
owners could be economically ruined
by operators who may violate
regulations leading to a permit sanction.

Response: Participants in other
fisheries are subject to requirements
under more than one statute, such as the
Magnuson-Stevens Act, Endangered
Species Act, and/or the Marine Mammal
Protection Act. For example, summer
flounder fishermen are similarly
required to use TEDs. As such,
participants in the

Gulf shrimp fishery will not be
subject to greater or disproportionate
costs as a result of regulatory violations
as compared to other fisheries. So long
as permit holders remain in compliance
with applicable law, they will not be
subject to any additional economic
burden. NMFS cannot insulate owners
from liability, as the Magnuson-Stevens
Act explicitly establishes liability for
any person, including owners and
operators of vessels involved in fisheries
violations, as well as liability for the
vessel, its cargo, and appurtenances.

Royal Red Shrimp Traps

Comment 1: One comment suggested
that NMFS should more carefully
consider alternative gears to trawls for
shrimp fishing, noting that trawls are
identified as some of the most
destructive fishing gear currently in use.
Given that the royal red shrimp fishery
is prosecuted in deep water, and that
deep water corals have long life spans
and infrequent recruitment, trawls
could severely damage deep water reefs.
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The value of an alternative to trawls
would depend on the intensity of
fishing in a particular area, but should
be considered.

Response: At this time, NMFS agrees
with the Council’s position that the
prohibition of traps in the royal red
shrimp fishery is beneficial. Allowing
the use of traps could result in gear
conflicts and entanglements that could
compromise vessel safety considering
the depth of water where this fishery is
prosecuted. Additionally, the existing
trawl fishery has been harvesting royal
red shrimp at a level near maximum-
sustainable-yield for several years. The
addition of a new gear and additional
harvesting efforts could lead to
overfishing. NMFS recognizes the
potential impacts to habitat from
trawling operations, and should the
Council choose to change allowable
gears in this fishery, at a later time,
NMFS would give careful consideration
to the option.

Classification

On October 17, 2001, NMFS approved
Amendment 11 based on a
determination that it was consistent
with the national standards of the
Magnuson-Stevens Act and other
applicable law. In making that
determination, NMFS took into account
the data, views, and comments received
during the comment period on
Amendment 11.

This final rule has been determined to
be significant for purposes of Executive
Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that the proposed rule
for this action would not have a
significant economic impact on a
substantial number of small entities.
The factual basis for the certification
was published in the proposed rule.
Comments were received regarding the
economic impacts (see Comments 8, 10,
and 11) but did not alter the
determination and appropriateness of
the certification. As a result, no
regulatory flexibility analysis was
prepared.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid Office of Management
and Budget (OMB) control number.

This rule contains collection-of-
information requirements subject to the

PRA--namely, a requirement to submit
an application for a Gulf shrimp
commercial vessel permit and a vessel
identification requirement. In addition,
NMFS is revising the Multiple Fishery
Vessel Application (Application) that
will be used for the Gulf shrimp permit
and is used for other fishery permits
issued by the NMFS Southeast Regional
Office. NMFS is adding data fields for
the applicant’s birth date, street address,
and county; vessel net tonnage; vessel
gross tonnage, and vessel hull
identification number. The permit
application requirement and the new
application data field requirements have
been approved by OMB, OMB control
number 0648—-0205. The public
reporting burden for the collection of
information related to the Gulf shrimp
permit application and the additional
data elements on the Application is
estimated to average 20 minutes per
response. This estimate of the public
reporting burden includes the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
collections of information. The vessel
identification requirement was
previously approved by OMB under
control number 0648-0358, with an
estimated response time of 45 minutes
total per vessel. Send comments
regarding these burden estimates or any
other aspect of the collection-of-
information requirements, including
suggestions for reducing the burden, to
NMFS and to OMB (see ADDRESSES).

List of Subjects

15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: August 1, 2002.

William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR part 902 and 50 CFR
part 622 are amended as follows:

15 CFR Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2.In §902.1, the table in paragraph
(b), under 50 CFR, is amended by
revising the entry for 622.6 to read as
follows:

§902.1 OMB Control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b)***

Current OMB con-
trol number (all
numbers begin

CFR part of section
where the information
collectionrequirement is

located with 0648-)
* * * * *
50 CFR
* * * * *
622.6 .ooveeieeeee -0358 and -0359
* k k k %

50 CFR Chapter VI

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

3. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
4.1In §622.2, the definition of
“Shrimp” is revised to read as follows:

622.2 Definitions and acronyms.
* * * * *

Shrimp means one or more of the
following species, or a part thereof:

(1) Brown shrimp, Farfantepenaeus
aztecus.

(2) White shrimp, Litopenaeus
setiferus.

(3) Pink shrimp, Farfantepenaeus
duorarum.

(4) Royal red shrimp, Hymenopenaeus
robustus.

(5) Rock shrimp, Sicyonia brevirostris.

(6) Seabob shrimp, Xiphopenaeus
kroyeri.
* * * * *

5.In §622.4, paragraph (a)(2)(xi) is
added to read as follows:

§622.4 Permits and fees.

(a) * % %

(2) * % %

(xi) Gulf shrimp. For a person aboard
a vessel to fish for shrimp in the Gulf
EEZ or possess shrimp in or from the
Gulf EEZ, a valid commercial vessel
permit for Gulf shrimp must have been
issued to the vessel and must be on
board.

6. In § 622.6, paragraph (a)(1)(i)

introductory text is revised to read as
follows:

§622.6 Vessel and gear identification.
(a) * % %
(1) * % %
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(i) Official number. A vessel for which
a permit has been issued under § 622.4
must display its official number--
* * * * *

7.In § 622.31, paragraph (k) is added
to read as follows:

§622.31 Prohibited gear and methods.

* * * * *

(k) Traps for royal red shrimp in the
Gulf EEZ and transfer at sea. A trap may
not be used to fish for royal red shrimp
in the Gulf EEZ. Possession of a trap and
royal red shrimp on board a vessel is
prohibited. A trap used to fish for royal
red shrimp in the Gulf EEZ may be
disposed of in any appropriate manner
by the Assistant Administrator or an
authorized officer. In addition, royal red
shrimp cannot be transferred in the Gulf
EEZ, and royal red shrimp taken in the
Gulf EEZ cannot be transferred at sea
regardless of where the transfer takes
place.

[FR Doc. 02—19977 Filed 8—6—02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510

New Animal Drugs; Change of
Sponsor’s Name

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor’s name from Blue
Ridge Pharmaceuticals, Inc., to IDEXX
Pharmaceuticals, Inc.

DATES: This rule is effective August 7,
2002.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-101), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301—-827—-0209, e-
mail: lluther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Blue
Ridge Pharmaceuticals, Inc., 4249-105
Piedmont Pkwy., Greensboro, NC 27410,
has informed FDA of a change of name
to IDEXX Pharmaceuticals, Inc.
Accordingly, the agency is amending
the regulations in 21 CFR 510.600(c)(1)
and (c)(2) to reflect the change.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”

Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

2. Section 510.600 is amended in the
table in paragraph (c)(1) by removing
the entry for “Blue Ridge
Pharmaceuticals, Inc.” and by
alphabetically adding an entry for
“IDEXX Pharmaceuticals, Inc.”; and in
the table in paragraph (c)(2) by revising
the entry for “065274" to read as
follows.

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

Firm name and address

Drug labeler code

* * * * * * *
IDEXX Pharmaceuticals, Inc., 4249-105 Piedmont Pkwy., Greensbhoro, NC 27410 065274

* * * * * * *

(2) * *x %

Drug labeler code Firm name and address

* * * * * * *
065274 IDEXX Pharmaceuticals, Inc., 4249-105 Piedmont Pkwy., Greensboro, NC 27410

* * * * * * *

Dated: July 19, 2002.
Andrew J. Beaulieu,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02-19906 Filed 8—6—02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 529
New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for an approved new
animal drug application (NADA) from
DEC International, Inc., to Pharmacia &
Upjohn Co.

DATES: This rule is effective August 7,
2002.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-101), Food and Drug
Administration, 7500 Standish P1.,
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Rockville, MD 20855, 301-827-0209, e-
mail: lluther@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: DEC
International, Inc., 1919 South
Stoughton Rd., P.O. Box 8050, Madison
WI 53708-8050, has informed FDA that
it has transferred ownership of, and all
rights and interests in, NADA 141-200
for EAZI-BREED CIDR Progesterone
Intravaginal Inserts to Pharmacia &
Upjohn Co., 7000 Portage Rd.,
Kalamazoo, MI 49001-0199.
Accordingly, the agency is amending
the regulations in 21 CFR 529.1940 to
reflect the transfer of ownership.

Following this change of sponsorship,
DEC International, Inc., is no longer the
sponsor of any approved application.
Accordingly, 21 CFR 510.600(c) is being
amended to remove the entries for DEC
International, Inc.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 529

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 529 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
the table in paragraph (c)(1) by
removing the entry for “DEC
International, Inc.” and in the table in
paragraph (c)(2) by removing the entry
for <‘067080”.

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

3. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.

§529.1940 [Amended]

4. Section 529.1940 Progesterone
intravaginal inserts is amended in
paragraph (b) by removing “067080”
and by adding in its place “000009”.

Dated: July 17, 2002.

Alan Rudman,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02-19862 Filed 8—6—-02; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 558
New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for an approved
abbreviated new animal drug
application (ANADA) from Equi Aid
Products, Inc., to Farnam Companies,
Inc.

DATES: This rule is effective August 7,
2002.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-101), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-0209, e-
mail: lluther@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Equi Aid
Products, Inc., 1517 West Knudsen Dr.,
Phoenix, AZ 85027, has informed FDA
that it has transferred ownership of, and
all rights and interest in, ANADA 200-
168 for CW 48 (pyrantel tartrate) Type
A medicated article to Farnam
Companies, Inc., 301 West Osborn,
Phoenix, AZ 85013-3928. Accordingly,
the agency is amending the regulations
in §558.485 (21 CFR 558.485) to reflect
the transfer of ownership.

Following this change of sponsorship,
Equi Aid Products, Inc., is no longer the
sponsor of any approved application.
Accordingly, § 510.600(c) is amended to
remove the entries for Equi Aid
Products, Inc.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting =and recordkeeping
requirements.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 558 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
the table in paragraph (c)(1) by
removing the entry for “Equi Aid
Products, Inc.” and in the table in
paragraph (c)(2) by removing the entry
for 062240”".

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

3. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.485 [Amended]

4. Section 558.485 Pyrantel tartrate is
amended in paragraph (b)(7) by
removing ““, 017135, and 062240 and
by adding in its place “and 017135"".

Dated: July 17, 2002.

Alan Rudman,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02—19861 Filed 8—6—-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Oxytetracycline Hydrochloride Soluble
Powder

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Pennfield Oil Co. The
supplemental ANADA provides for a
zero-day preslaughter withdrawal time
for use of oxytetracycline hydrochloride
(HCI) soluble powder in the drinking
water of swine.

DATES: This rule is effective August 7,
2002.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-101), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-0209, e-
mail: lluther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Pennfield
0il Co., 14040 Industrial Rd., Omabha,
NE 68137, filed a supplement to
ANADA 200-026 that provides for use
of PENNOX 343 (oxytetracycline HCI)
soluble powder for making medicated
drinking water for the treatment of
various bacterial diseases of livestock.
The supplemental ANADA provides for
a zero-day preslaughter withdrawal time
after the use of the product in the
drinking water of swine. The
supplemental ANADA is approved as of
April 10, 2002, and 21 CFR 520.1660d
is amended to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency had determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subject in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

2. Section 520.1660d is amended by
revising the last sentence in paragraph
(d)(1)(iii)(C) to read as follows:

§520.1660d Oxytetracycline hydrochloride
soluble powder.
* * * * *

(d) * % %

(1) * * %

(111) * % %

(C)* * * Administer up to 5 days;
do not use for more than 5 consecutive
days; withdraw zero days prior to
slaughter those products sponsored by
Nos. 046573, 053389, 057561, and
061133.

* * * * *

Dated: July 17, 2002.
Alan Rudman,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02-19864 Filed 8—6—02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Oxytetracycline

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of two supplemental new
animal drug applications (NADAs) filed
by Phibro Animal Health, Inc., which
provide for a zero-day preslaughter
withdrawal time for use of
oxytetracycline in swine feed.

DATES: This rule is effective August 7,
2002.

FOR FURTHER INFORMATION CONTACT:
Steven D. Vaughn, Center for Veterinary
Medicine (HFV-130), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7580, e-
mail: svaughn@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Phibro
Animal Health, 710 Rte. 46 East, suite
401, Fairfield, NJ 07004, filed

supplements to NADA 8-804 for TM—
50, TM-50D, TM-100, and TM—-100D
(oxytetracycline) Type A medicated
articles and NADA 95-143 for OXTC
(oxytetracycline) Type A medicated
articles used for making medicated
feeds for the treatment of various
bacterial diseases of livestock. The
supplemental NADAs provide for a
zero-day withdrawal time prior to
slaughter when Type C medicated feeds
containing oxytetracycline are fed
continuously to swine at a dosage of 10
milligrams per pound (mg/lb) of body
weight for up to 14 days. The
supplemental NADAs are approved as
of April 29, 2002, and the regulations
are amended in 21 CFR 558.450 to
reflect the approval. The basis of
approval is discussed in the freedom of
information summaries.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), summaries of
safety and effectiveness data and
information submitted to support
approval of these applications may be
seen in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that these actions are of
a type that do not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: 21 U.S.C. 360b, 371.

§558.450 [Amended]
2. Section 558.450 Oxytetracycline is
amended in the table in paragraph

(d)(1)(ix), in entries 4 and 5, under the
“Limitations” column, by removing
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“withdraw 5 d before slaughter” and by
adding in its place “for No. 053389,
withdraw 5 d before slaughter; for No.
066104, zero-day withdrawal”.

Dated: July 17, 2002.
Alan Rudman,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 02-19905 Filed 8-6—02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 6 and 125
[USCG-2002-12917]

Maritime Identification Credentials

AGENCY: Coast Guard, DOT.
ACTION: Clarification of regulation.

SUMMARY: The Coast Guard brings to the
public’s attention, clarification of the
identification credentials that would be
acceptable to the Commandant under 33
CFR 125.09(f), for access to waterfront
facilities and to port and harbor areas,
including the vessels and harbor craft in
them. The Coast Guard has authority
and the rules in place for this measure.
As specified in 33 CFR 6.10-5, 125.15,
and 125.53, such credentials—in
addition to those acceptable under 33
CFR 125.09(a)—(e)—can, at a minimum,
be laminated (or otherwise secured
against tampering), contain the full
name and a current photograph of the
person, and bear the name of the issuing
authority.

DATES: This clarification is effective on
September 6, 2002.

FOR FURTHER INFORMATION CONTACT: For
questions on this notice, call Mr. Gerald
Miante, Program Manager, Maritime
Personnel Qualification Division, Coast
Guard Headquarters, at (202) 267-0229.
For questions on viewing materials
already in the docket, call Ms. Dorothy
Beard, Chief, Dockets, Department of
Transportation, at 202—366-5149.
SUPPLEMENTARY INFORMATION:

Public Meetings

Apublic meeting concerning
initiatives toward international
maritime security was held on January
3, 2002 (see Federal Register of
December 14, 2001 [66 FR 64898]), at
Coast Guard Headquarters, Washington,
DC. A workshop concerning National
Maritime Security was held on January
28-29, 2002 (see Federal Register of
January 16, 2002 [66 FR 2271]), in
Washington, DG, to discuss issues of
domestic maritime security.

We are not receiving comments in
response to this document because it
simply clarifies existing requirements.
You may see materials from the meeting
and workshop, including our responses
to comments we did receive, on the
Internet at http://dms.dot.gov under
docket number USCG-2002-11137.

Background

On September 11, 2001, acts of
terrorism were committed against the
United States in New York, Virginia,
and Pennsylvania. In light of these
attacks, the security of all modes of
transportation is being reevaluated.
Under the provisions of Title 33, Code
of Federal Regulations (33 CFR), parts 6
and 125, the Coast Guard has the
authority and the rules in place to
require identification credentials for
access to waterfront facilities and to port
and harbor areas, including vessels and
harbor craft in them. This notice serves
to announce a clarification of these rules
and serves to direct the public’s
attention to 33 CFR 125.09(f)
authorizing the Commandant of the
Coast Guard to require approved
identification credentials.

In the week after September 11, the
Secretary of the Department of
Transportation (SECDOT) established
the National Infrastructure Security
Committee (NISC) to evaluate security
in the surface modes of transportation
and to provide recommendations for
improvement. To reach that goal, the
NISC created six “Direct-Action
Groups” (DAGs) to generally examine
each mode of transportation; and,
pursuant to their initial studies, it
established a seventh DAG, the
Credentialing Direct Action Group
(CDAG), to study the issue of a National
Transportation Workers’ Identification
Card (TWIC) for all transportation
workers and other persons who require
access to secure areas at transportation
facilities. Pending legislation has
pointed to a need for such a card.
Further, the Transportation Security
Administration (TSA), newly formed
within the Department of
Transportation (DOT) itself, formed
“Go-Teams”’—short-term, highly
focused working groups that are
concentrating on various specific
technologies and credentialing issues,
such as card architecture, biometrics,
and “‘smart cards.” More information
about credentialing is available on the
website of TSA at http://www.tsa.gov/.

The goal of the CDAG is to fashion a
nationwide solution to the problem of
identifying workers that verifies their
identity, validates their background
information, assists transportation
facilities in managing their security

risks, and accounts for access of
authorized personnel to transportation
facilities and activities. The CDAG is
seeking to identify a solution that
would—

* Be fully inter-modal;

» Be built on existing technology, as
well as on governmental and
commercial business processes and
infrastructure, as much as possible;

* Minimize the need for workers and
other people to carry multiple ID cards;

* Ensure due protection of a card
holder’s privacy;

* Meet Congressional mandates as
both expressed in current legislation
and supported in pending legislation;

* Meet standards of the International
Maritime Organization (IMO); and

* Be scalable and expandable to
address future access-enabling
technologies.

In terms developed by the workshop,
the solution would be Secure,
Acceptable, Reliable, and Uniform.

The events of September 11
heightened awareness of waterfront
vulnerability and the need for better
control. This is a very dynamic area in
which new risks are perceived and new
technologies are available to address
them. The Coast Guard intends to
address those risks initially by resuming
enforcement of existing rules, such as 33
CFR Parts 6 and 125, until DOT,
Congress, and the CDAG provide new
guidance and direction for incorporating
more effective, commerce-friendly
technology.

The Coast Guard is continually
participating in the CDAG’s efforts and
awaits its recommendations, as well as
DOT’s decision on the TWIC, to avoid
proceeding in any direction that may be
in conflict with the decision ultimately
chosen by the Department. We
recognize the necessity of gathering
information so that we will be prepared
to carry out our commitment to enhance
maritime security in a timely manner.
We also recognize the imperative of
controlling access while we achieve a
longer-term, comprehensive means of
security. At this time we are not
requesting that comments be submitted
addressing this notice or its subject.
However, before any new rulemaking
the public will have the opportunity to
comment.

Purpose

This document serves to bring to the
attention of the public clarification of
the identification credentials deemed
acceptable to the Commandant under 33
CFR 125.09(f). Furthermore, as stated in
33 CFR 6.10-5, and in 33 CFR 125.09,
125.15, and 125.53, the Coast Guard
may, from time to time, prevent
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individuals without the proper
identification credentials from gaining
access to waterfront facilities, areas
within the port and harbor, and on
vessels and harbor craft. From
September 6, 2002, every person
(including passengers) entering a
waterfront facility, or embarking on or
disembarking from a vessel or a harbor
craft, may use credentials that are
laminated (or otherwise protected
against tampering), contain the person’s
full name and a current photograph, and
bear the name of the issuing authority
to meet the requirements of 33 CFR
6.10-5, 33 CFR 125.15, and 125.53.

Because these credentials are for use
essentially in the maritime realm, they
bear the narrow label of “maritime
credentials.” However, since the people
carrying them will be representative of
the inter-modal community (shipping,
trucking, and rail employees, as well as
longshoremen and mariners), the
credentials will not apply solely to
personnel in the maritime realm. When
the Department of Transportation makes
a decision concerning the TWIC, the
Coast Guard will reevaluate this action
and determine how best to harmonize
these requirements with any
requirements by the Department of
Transportation.

At this time, we must limit
identification credentials “satisfactory
to the Commandant” [33 CFR 6.10-5] to
those issued by a Federal, State, or local
authority in the United States
acceptable to the Captain of the Port
(COTP). As Port Security Plans are
developed, they will detail acceptable
issuing authorities. Acceptable
credentials include:

e A military identification card;

* A badge for a Federal employee
such as DOT, DOD, FBI, CIA;

* A driver’s license or official
identification card issued by a
Department of Motor Vehicles or a
Motor-Vehicle Administration within
the U.S.;

* A merchant mariner’s document
issued by the Coast Guard;

» A valid passport;

* A local-law enforcement credential;

e An identification credential issued
by a State or local port authority; and

* An identification credential issued
by a company, union, or trade
association.

Signed: July 30, 2002.
Paul J. Pluta,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety, Security and
Environmental Protection.

[FR Doc. 02—-19844 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-02-501]

Safety Zone: Captain of the Port
Milwaukee Zone

AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing safety zones for annual
fireworks displays in the Captain of the
Port Milwaukee Zone during August
2002. This action is necessary to
provide for the safety of life and
property on navigable waters during
these events. These zones will restrict
vessel traffic from a portion of the
Captain of the Port Milwaukee Zone.
DATES: The safety zone for the African
World Festival—Milwaukee, WI

(§ 165.909(a)(6)), will be enforced on
August 2, 2002, from 8:50 p.m. until
9:30 p.m., but in the event of inclement
weather on August 2, 2002, the safety
zone will be enforced from 8:50 p.m.
until 9:30 p.m. on August 3, 2002,
instead. The safety zone for the
Sturgeon Bay Venetian Night Fireworks
(§ 165.909(a)(26)), will be enforced on
August 3, 2002 from 9:20 a.m. until
10:10 p.m. The safety zone for the
Menominee Waterfront Festival

(§ 165.909(a)(24)), will be enforced on
August 3, 2002 from 9:20 p.m. until
10:10 p.m. The safety zone for the
Algoma Shanty Days Fireworks

(§ 165.909(a)(26)), will be enforced on
August 11, 2002, from 9:20 p.m. until
10:10 p.m. The safety zone for the Irish
Fest Fireworks—Milwaukee, WI

(§ 165.909(a)(7)), will be enforced on
August 15 through 18, 2002, from 9:25
p-m. until 10 p.m. The safety zone for
the Sister Bay Marinafest—Sister Bay
Fireworks (§ 165.909(a)(27)), will be
enforced on August 31, 2002, from 8
p-m. until 10 p.m.

FOR FURTHER INFORMATION CONTACT:
Marine Science Technician Chief Dave
McClintock, U.S. Coast Guard Marine
Safety Office Milwaukee, (414) 747—
7155.

SUPPLEMENTARY INFORMATION: The Coast
Guard is implementing the permanent
safety zones in 33 CFR
165.909(a)(6)(7)(24)—-(27) (67 FR 44560,
July 3, 2002), for fireworks displays in
the Captain of the Port Milwaukee Zone
during August 2002. In chronological
order, the following safety zones are in
effect for fireworks displays occurring in
the month of August 2002:

African World Festival—Milwaukee,
WI. This safety zone will be enforced on
August 2, 2002, from 8:50 p.m. until
9:30 p.m. In the event of inclement
weather on August 2, 2002, the safety
zone will be enforced from 8:50 p.m.
until 9:30 p.m. on August 3, 2002.

Sturgeon Bay Venetian Night
Fireworks. This safety zone will be
enforced on August 3, 2002 from 9:20
a.m. until 10:10 p.m.

Menominee Waterfront Festival. This
safety zone will be enforced on August
3, 2002 from 9:20 p.m. until 10:10 p.m.

Algoma Shanty Days Fireworks. This
safety zone will be enforced on August
11, 2002, from 9:20 p.m. until 10:10
p.m. If the secondary location is used it
will be during the same times as the
primary location.

Irishfest Fireworks—Milwaukee, WI.
This safety zone will be enforced on
August 15 through 18, 2002, from 9:25
p-m. until 10 p.m.

Sister Bay Marinafest—Sister Bay.
This safety zone will be enforced on
August 31, 2002, from 8 p.m. until 10
p.m.

In order to ensure the safety of
spectators and transiting vessels, this
safety zone will be in effect for the
duration of the event. Vessels may not
enter the safety zone without
permission from Captain of the Port
Milwaukee Zone. Requests to transit the
safety zone must be made in advance by
contacting the person listed in FOR
FURTHER INFORMATION CONTACT and must
be approved by the Captain of the Port
Milwaukee before transits will be
authorized. Spectator vessels may
anchor outside the safety zone but are
cautioned not to block a navigable
channel.

Dated: July 29, 2002.
V. J. Kammer,

Lieutenant Commander, U.S. Coast Guard,
Acting Captain of the Port Milwaukee.

[FR Doc. 02—19849 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0106; FRL—7189-7]

Methyl Anthranilate; Exemption from
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of methyl
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anthranilate on all food commodities
when applied/used in accordance with
good agricultural practices. Bird Shield
Repellent Corporation submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA), requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of methyl
anthranilate.

DATES: This regulation is effective
August 7, 2002. Objections and requests
for hearings, identified by docket ID
number OPP-2002-0106, must be
received on or before October 7, 2002.
ADDRESSES: Written objections and
hearing requests may be submitted by
mail, electronically, or in person. Please
follow the detailed instructions for each
method as provided in Unit X. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket ID number OPP-2002—-0106 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Jim Downing, c¢/o Product
Manager (PM) 90, Biopesticides and
Pollution Prevention Division (7511C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-9071; e-mail address:
Downing.Jim@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of Po-
Categories '(\;'ﬁl,%? tentialrl)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining

whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gov/
opptsfrs/home/guidelin.htm. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_180/Title_40/40cfr180_00.html,
a beta site currently under development.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP-
2002-0106. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of February
27,2002 (67 FR 8968) (FRL-6818-9),
EPA issued a notice pursuant to section
408 of FFDCA, 21 U.S.C. 346a(d), as
amended by FQPA (Public Law 104—
170), announcing the filing of a

pesticide tolerance petition (PP 1F6271)
by Bird Shield Repellent Corporation,
P.O. Box 785, Pullman, WA 99163. This
notice included a summary of the
petition prepared by the petitioner Bird
Shield Repellent Corporation. There
were no comments received in response
to the notice of filing.

The petition requested that 40 CFR
180.1143 be amended by establishing an
exemption from the requirement of a
tolerance for residues of methyl
anthranilate in or on all food
commodities.

II1. Risk Assessment

New section 408(c)(2)(A)@3) of the
FFDCA allows EPA to establish an
exemption from the requirement for a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(c)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....” Additionally, section
408(b)(2)(D) requires that the Agency
consider ‘““available information”
concerning the cumulative effects of a
particular pesticide’s residues and
“other substances that have a common
mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
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identifiable subgroups of consumers,
including infants and children.

Methyl anthranilate is naturally
occurring in certain foods, such as
concord grapes. It is also synthetically
produced and used as a flavoring agent
(21 CFR 182.60) in beverages, ice cream,
candy, baked goods, gelatins, puddings,
and chewing gum. It is also exempt from
the requirement of a tolerance in or on
blueberries, cherries, grapes, corn and
sunflowers (40 CFR 180.1143). A
discussion of the rationale supporting
that exemption may be found in the first
proposed rule ((60 FR 9816), February
22, 1995, (FRL-4936-2)), as well as in
the final rules ((60 FR 20432), April 26,
1995, (FRL—4941-8)) and ((66 FR
30822), June 8, 2001, (FRL-6780-9)). In
addition, methyl anthranilate is
classified as generally recognized as safe

Methyl anthranilate, applied at
labeled rates, rapidly decomposes into
non-toxic components leaving no
significant residues relative to levels
found in food commodities to which it
is applied, because of its volatility
(MRID 42151903). Some residues
studies found no residues at time of
harvest, while other studies showed that
the residues of methyl anthranilate were
less than those found naturally in
grapes. Moreover, it has been
determined that even if ingested, the
chemical rapidly metabolizes in the
intestines and byproducts are excreted
(MRID 44786300, Part B). In addition to
this information, the Agency has
determined that all toxicology data
requirements have been satisfied and it
has conducted a review of these studies.
Summaries of these studies are

Review Records located in the
information docket referred to above.

Methyl anthranilate exhibits little or
no mammalian toxicity. It metabolizes
in the intestine when consumed. The
lethal dose (LD)so values for methyl
anthranilate were estimated to be greater
than 5,000 milligram/kilogram (mg/kg)
in an acute oral toxicity study in rats
(Toxicity Category IV) and greater than
2,000 mg/kg in dermal toxicity studies
using rats (Toxicity Category III). Whole
body inhalation studies, for the same
species, determined toxicity to be
greater than 2.24 mg/L. Methyl
anthranilate was found to cause
moderate irritation in a rabbit skin
irritation assay (Toxicity Category III)
and corneal effects that cleared in 8 to
21 days in a rabbit eye irritation assay

(GRAS) by the Food and Drug presented below. For a more detailed (Toxicity Category II).
Administration (FDA) (21 CFR 182.60).  discussion of these studies, see the Data
Guideline Study MRID No. Toxicity Category
870.1100 Acute Oral Toxicity - rat 44740301 \%
870.1200 Acute Dermal Toxicity 44740302 1]
870.1300 Acute Inhalation Toxicity - rat 44740303 1]
870.2400 Acute (Primary) Eye Irritation - rabbits 44070302 1]
870.2500 Acute (Primary Dermal) Skin Irritation 44070301 1]
870.2600 Hypersensitivity (skin sensitization) NA Waived

Appropriate labeling (protective
eyewear) was used to mitigate these
minimal acute toxicological risks. Due
to the low toxicity, metabolism, rapid
degradation and long history of dietary
exposure to this naturally occurring
biochemical, chronic and subchronic
data were waived. No other toxic
endpoints were identified and therefore
no reference dose and no observable
adverse effect levels were established.

V. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. Methyl anthranilate bird
repellent is labeled to be applied at a
rate of 0.2862 up to 6.18 pounds per
acre depending on the crop/use. Pre-
harvest intervals are established for all
food crops on the label to minimize
residues. Because of these relatively low
use rates and pre-harvest intervals as
currently registered and labeled, and the

biochemical’s rapid degradation, few
methyl anthranilate residues have been
detected on treated crops, and some
studies found no residues immediately
after application (MRID 45065102,
45065103, 45065104, 45065105).
Further, because of its volatility and
degradation (MRID 43119401) when
exposed to ultraviolet light and elevated
temperatures, no residues or low
residues (below natural levels occurring
in commonly consumed foods, such as
grapes) are expected at harvest of treated
crops (MRID 42740205). Dietary
exposure to methyl anthranilate, by
consumption of treated food or feed, is
therefore expected to be negligible
(MRID 44786301). Further, since methyl
anthranilate has shown no mammalian
toxicity and is rapidly metabolized in
human intestines and liver, no dietary
risk from any residues that may result
from these additional uses of this
biochemical pesticide are anticipated.
To date, there have been no reports of
any hypersensitivity incidents or reports
of any known adverse reactions in
humans resulting from exposure to
methyl anthranilate.

2. Drinking water exposure. Methyl
anthranilate is very unlikely to be found
in drinking water, given the low
application rates and rapid
environmental and microbial
degradation (MRID 431194-01).

B. Other Non-dietary, Non-Occupational
Exposure

1. Even though methyl anthranilate
products are registered for use on lawns
and ornamentals and are used on
household garden crops (cherries,
blueberries and table grapes), the non-
occupational exposure is not expected
to be great because of the limited
number of times it will be used (once
per season), the size of the crops to
which the repellent will be applied,
(backyard trees, bushes and vines), and
the small amounts of the repellent
required to protect the crops (for
example, 0.0945 lbs./tree) from bird
damage during a brief period of time
(typically, 1 to 2 weeks).

2. Because the labeled application rate
is low for residential uses and the fact
that methyl anthranilate rapidly
degrades under sunlight and elevated
temperatures after application, only
limited human exposure is anticipated.
Household applicator exposure is
addressed through appropriate labeling:
“Wear protective eyewear (goggles, face
shield or safety glasses)” and “Do not
get in eyes or on clothing.”

3. Further, considering the fact that
several uses of this biochemical have
been registered for several years on
several agricultural crops as well as turf,
structures and ornamentals, the Agency
has received no reports of adverse



51086

Federal Register/Vol. 67, No. 152/ Wednesday, August 7, 2002/Rules and Regulations

effects from the uses of methyl
anthranilate.

VI. Cumulative Effects

Methyl anthranilate does not exhibit a
toxic mode of action to mammals, nor
even to the target pest (birds), to which
limit doses were tested. Thus, because
there is no indication of mammalian
toxicity to this biochemical, no
cumulative effects with other
compounds is expected.

VII. Determination of Safety for U.S.
Population, Infants and Children

1. U.S. population. There is a
reasonable certainty that no harm will
result from aggregate exposure to
residues of methyl anthranilate to the
U.S. population under reasonably
foreseeable circumstances. This
includes all anticipated dietary
exposures and all other exposures for
which there is reliable information. The
Agency has arrived at this conclusion
based on the very low levels of
mammalian toxicity (no toxicity at the
maximum doses tested) associated with
methyl anthranilate and a history of safe
use and consumption of methyl
anthranilate as well as a consideration
of the product as currently registered
and labeled.

2. Infants and children. FFDCA
section 408 provides that EPA shall
apply an additional tenfold margin of
exposure (safety) for infants and
children in the case of threshold effects
to account for prenatal and postnatal
toxicity and the completeness of the
data base unless EPA determines that a
different margin of exposure (safety)
will be safe for infants and children.
Margins of exposure (safety) are often
referred to as uncertainty (safety)
factors. In this instance, based on all the
available information, the Agency
concludes that methyl anthranilate is
practically non-toxic to mammals,
including infants and children. Thus,
there are no threshold effects of concern
and, as a result the provision requiring
an additional margin of safety does not
apply. Further, the provisions of
consumption patterns, special
susceptibility, and cumulative effects do
not apply. As a result, EPA has not used
a margin of exposure (safety) approach
to assess the safety of methyl
anthranilate.

VIII. Other Considerations

A. Endocrine Disruptors

EPA is required under the FFDCA, as
amended by FQPA, to develop a
screening program to determine whether
certain substances (including all
pesticide active and other ingredients)

“may have an effect in humans that is
similar to an effect produced by a
naturally- occurring estrogen, to other
such endocrine effects as the
Administrator may designate.”
Following the recommendations of its
Endocrine Disruptor Screening and
Testing Advisory Committee (EDSTAC),
EPA determined that there was
scientific basis for including, as part of
the program, the androgen and thyroid
hormone systems, in addition to the
estrogen hormone system. EPA also
adopted EDSTAC’s recommendation
that the program include evaluations of
potential effects in wildlife. For
pesticide chemicals, EPA will use
FIFRA and, to the extent that effects in
wildlife may help determine whether a
substance may have an effect in
humans, FFDCA authority to require the
wildlife evaluations. As the science
develops and resources allow, screening
of additional hormone systems may be
added to the Endocrine Disruptor
Screening Programs (EDSP). When the
appropriate screening and or testing
protocols being considered under the
Agency’s EDSP have been developed,
methyl anthranilate may be subjected to
additional screening and/or testing to
better characterize effects related to
endocrine disruption.

Based on available data, no endocrine
system-related effects have been
identified with the consumption of
methyl anthranilate. It is a naturally
occurring substance found in grapes. To
date, there is no evidence to suggest that
methyl anthranilate affects the immune
system, functions in a manner similar to
any known hormone, or that it acts as
an endocrine disruptor.

B. Analytical Method

This action is establishing an
exemption from the requirement of a
tolerance for the reasons described
above. As previously noted, methyl
anthranilate exhibits rather low toxicity.
For this reason and because no
significant residues have been detected
on treated crops at time of harvest (in
other words, residues beyond that of
methyl anthranilate found naturally in
grapes are unlikely), no analytical
method for enforcement purposes is
necessary.

C. Codex Maximum Residue Level

The Agency is not aware of any
international tolerances, exemptions
from tolerance or Maximum Residue
Levels (MRLs) issued for methyl
anthranilate. Furthermore, the Agency is
not aware of any issues regarding Codex
MRLs.

IX. Conclusions

Based on the toxicology data
submitted and other relevant
information in the Agency’s files, there
is reasonable certainty no harm will
result from aggregate exposure of
residues of methyl anthranilate to the
U.S. population, including infants and
children, under reasonably foreseeable
circumstances when the biopesticide
product is used as labeled and in
accordance with good agricultural
practices. This includes all anticipated
dietary exposures and all other
exposures for which there is reliable
information. The Agency has arrived at
this conclusion based on data submitted
demonstrating no toxicity at the
maximum doses tested and a long
history of safe use and consumption of
naturally occurring methyl anthranilate
as well as a consideration of the product
as currently registered and labeled. As
a result, EPA establishes an exemption
from tolerance requirements pursuant to
FFDCA 408(c) and (d) for residues of
methyl anthranilate in or on all food
commodities.

X. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0106 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 7, 2002.
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1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental

Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IX.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0106, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XI. Regulatory Assessment
Requirements

This final rule establishes an
exemption from the requirement of a
tolerance under FFDCA section 408(d)
in response to a petition submitted to
the Agency. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May

22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
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determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 26, 2002
Janet L. Andersen,

Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.1143 is revised to read
as follows:

§180.1143 Methyl anthranilate; exemption
from the requirement of a tolerance.
Residues of methyl anthranilate, a
biochemical pesticide, are exempt from
the requirement of a tolerance in or on
all food commodities, when used in
accordance with good agricultural
practices.
[FR Doc. 02-19808 Filed 8—6—02; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2002-0160; FRL—-7189-2]

Metsulfuron Methyl; Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
metsulfuron methyl and its metabolite
methyl 2-[[[[(4-methoxy-6-methyl-1,3,5-
triazin-2-
yl)amino]carbonyllaminolsulfonyl]-4-
hydroxbenzoate in or on sorghum, grain,
grain at 0.1 part per million (ppm);
sorghum, grain, forage and sorghum,
grain, stover at 0.2 ppm. E.I. DuPont de
Nemours & Company requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (FQPA).

DATES: This regulation is effective
August 7, 2002. Objections and requests
for hearings, identified by docket ID
number OPP-2002-0160, must be
received on or before October 7, 2002.
ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VI. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket ID number OPP-2002-0160 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: James A. Tompkins, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection

Agency, 1200 Pennsylvania Ave.,
NW.,Washington, DC 20460; telephone
number: (703) 305-5697; e-mail address:
Tompkins.jim@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of Po-
Categories Ié’g‘b%? tentiaIrI)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations”, “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml 00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
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www.epa.gov/opptsfrs/home/
guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP—
2002-0160. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of March 19,
1998 (63 FR 13401) (FRL-5776-7), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 3464, as amended
by FQPA (Public Law 104-170),
announcing the filing of a pesticide
petition (PP 3F4215) by E.I. du Pont de
Nemours & Company, Agricultural
Products, P. O. Box 80038, Wilmington,
DE 19880-0038. This notice included a
summary of the petition prepared by E.IL
Du Pont de Nemours & Company, the
registrant. There were no comments
received in response to the notice of
filing.

The petition requested that 40 CFR
180.428 be amended by establishing
tolerances for combined residues of the
herbicide metsulfuron methyl, methyl-
2-[[[[ (4-methoxy-6- methyl-1,3,5-triazin-
2-yl)amino]carbonyl] amino]sulfonyl]
benzoate, in or on sorghum grain at 0.1

ppm, sorghum forage at 0.2 ppm, and
sorghum fodder at 0.2 ppm. Since the
publication of the notice of filing, the
name and address of the registrant has
changed to E.I. DuPont de Nemours and
Company, Crop Protection, Stine-
Haskell Research Center, P.O. Box 30,
Newark, DE 19714—0030. During the
course of the review, the Agency
determined the commodity listing for
grain sorghum should be defined as
sorghum, grain, forage; sorghum, grain,
grain; and sorghum, grain, stover. The
Agency also determined that the
metabolite, methyl-2-[[[[ (4-methoxy-6-
methyl-1,3,5-triazin- 2-yl)amino]
carbonyl]lamino] sulfonyl]-4-
hydroxybenzoate should be included in
the tolerance expression for the
sorghum, grain commodities. The
Agency is also removing the time-
limited tolerances established under
paragraph b for sorghum, fodder at 0.5
ppm, sorghum, forage at 0.3 ppm, and
sorghum, grain at 0.4 ppm, since these
will be replaced by these tolerances.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) defines “safe” to
mean that" there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate

exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure, consistent with
section 408(b)(2), for tolerances for
combined residues of metsulfuron
methyl (methyl 2-[[[[(4-methoxy-6-
methyl-1,3,5-triazin-2-yl)amino]
carbonyl]amino]sulfonyl]benzoate) and
its metabolite methyl 2-[[[[(4-methoxy-6-
methyl-1,3,5-triazin-2-
yl)Jamino]carbonyl]lamino]sulfonyl]-4-
hydroxybenzoate on sorghum, grain,
forage at 0.2 ppm; sorghum, grain, grain
at 0.1 ppm; and sorghum, grain, stover
at 0.2 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by metsulfuron
methyl are discussed in the following
Table 1 as well as the no observed
adverse effect level (NOAEL) and the
lowest observed adverse effect level
(LOAEL) from the toxicity studies
reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100 90-Day oral toxicity rodents NOAEL = 68/64 (M/F) milligrams/kilograms/day (mg/kg/day)
LOAEL = 521/659 (M/F) mg/kg/day based on transient de-
creases in body weight gain.
870.3200 21-Day dermal toxicity dermal NOAEL = 125 mg/kg/day

dermal LOAEL = 500 mg/kg/day based on skin lesions char-
acterized by diffuse/multifocal dermatitis.

systemic NOAEL: 125 mg/kg/day

systemic LOAEL: 500 mg/kg/day based on increased inci-
dence of diarrhea.
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No.

Study Type

Results

870.3700a

Prenatal developmental in rodents

Maternal NOAEL = 250 mg/kg/day

LOAEL = 1,000 mg/kg/day based on salivation and de-
creased body weight gain-compensatory increase after
dosing stopped.

Developmental NOAEL < 1,000 mg/kg/day highest dose test-
ed (HDT)

LOAEL > 1000 mg/kg/day HDT.

870.3700b

Prenatal developmental in nonrodents

Maternal NOAEL = 25 mg/kg/day

LOAEL = 1,000 mg/kg/day based on increased mortality, de-
creased body weight gains, and clinical signs of anorexia,
red/orange urine and /or exudate.

Developmental NOAEL = 700 mg/kg/day HDT

LOAEL > 700 mg/kg/day HDT.

870.3800

Reproduction and fertility effects

Parental/Systemic NOAEL = 34/43(M/F) mg/kg/day

LOAEL = 342/475 (M/F) mg/kg/day based on decreased
premating body weight gains by FO males and females.

Reproductive NOAEL = 342/475 (M/F) mg/kg/day HDT

LOAEL > 342/475 (M/F) mg/kg/day HDT.

Offspring NOAEL = 342/475 (M/F) mg/kg/day HDT

LOAEL = 342/475 (M/F) mg/kg/day HDT.

870.4100a

Chronic toxicity rodents

NOAEL = 25 (M/F) mg/kg/day
LOAEL = 250 (M/F) mg/kg/day based on decreased body
weight and body weight gain.

870.4100b

Chronic toxicity dogs

NOAEL = 125 (M/F) mg/kg/day HDT
LOAEL = not determined

870.4200

Carcinogenicity rats

NOAEL = 25 (M/F) mg/kg/day

LOAEL = 250 (M/F) mg/kg/day based on decreased body
weight and body weight gain.

(no) evidence of carcinogenicity

870.4300

Carcinogenicity mice

NOAEL = 666/836 (M/F) mg/kg/day HDT
LOAEL = not determined
(no) evidence of carcinogenicity

870.5100

Gene Mutation Salmo nella
typhimurium, Ames Test

Not mutagenic under the conditions of this study

870.5375

Cytogenetics In vitro mammalian
chromosome aberrations-CHO cells
(2 studies)

Metsulfuron methyl is not a clastogen under the conditions of
this study.

870.5385

In vivo mammalian chromosome ab-
errations-rat bone marrow

Metsulfuron methyl did not induce a significant increase in
chromosome aberrations in bone marrow cells when com-
pared to the vehicle control group.

870.5395

In vivo mammalian cytogenics-
micronucleusassay in mice

Metsulfuron methyl is negative at the limit dose for
clastogenic activity in the micronucleus assay in bone mar-
row cells.

870.5550

Other Effects UDS assay in primary
rat hepatocytes/ mammalian cell
culture

Metsulfuron methyl tested negatively for UDS in mammalian
hepatocytes in vivo
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No.

Study Type

Results

870.7485 Metabolism and pharmacokinetics

Overall recovery of metsulfuron methyl among the treatment

groups was acceptable ([©1.6-103.8 %). The primary
route of excretion was via the urine which accounted for
approx. 71-95% (78-96% if cage wash radioactivity is
considered) among the various treatment groups. Fecal
elimination was 4.8-13.3%. Excretion was almost com-
plete within 48 hours. Based on time course urinary and
fecal excretion data, elimination half-lives (males and fe-
males) were estimated to be 13-16 hours for Group | (sin-
gle low dose), 9-12 hours for Group Il (21-day dietary ex-
posure), and 23-29 hours for Group Il (single high dose)
which affirmed notable alteration of absorption and/or ex-
cretion processes in the high-dose group.

Tissue burdens were minimal (generally < 0.1% to 1%) re-

gardless of exposure protocol; the gastrointestinal tract,
carcass, and skin had the highest concentrations of radio-
activity. For the single or repeated low dose groups, the
tissue content was generally <0.03 ppm. In the high-dose
group, females had somewhat higher tissue burdens
(ranging from 0.8 ppm in brain to 7.1 ppm in liver and 8.0
ppm in kidneys) than did males (0.1 ppm in blood to 1.6
ppm in liver and 2.6 ppm in kidneys). No evidence for se-
questration of the test article or its biotransformation prod-
ucts.

Four metabolites and parent were recovered in both urine

and feces in all treatment groups. Parent compound ac-
counted for most of the urinary and fecal radioactivity (77—
90% and 1.8-6.2% of the administered dose, respec-
tively). Metab. | was consistent with (methyl 2-
[(@amino)sulfonyl] benzoate); Metab. I - (2-
[(@amino)sulfonyl]-benzoic acid); and Metab. Ill was con-
sistent with (methyl 2-[[[(amino)carbonyllamino] sulfonyl]
benzoate). Metab. | and Il appeared to result from sequen-
tial hydrolysis reactions terminating in the formation of sac-
charin while Metab. Il was formed by cleavage of the two
ring structures. Total metabolites (in urine + feces of each
group) accounted for approximately 5.4-8.2% of the ad-
ministered dose. The metabolite profiles were qualitatively
similar for urine and feces in that parent compound and
the four metabolites (saccharin, Metabolites I, Il, and IlI)
were found in both matrices.

B. Toxicological Endpoints

The dose at which the NOAEL from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the LOAEL
is sometimes used for risk assessment if
no NOAEL was achieved in the
toxicology study selected. An
uncertainty factor (UF) is applied to
reflect uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. An UF of 100 is routinely
used, 10X to account for interspecies
differences and 10X for intra species
differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RfD or chronic RfD) where
the RID is equal to the NOAEL divided

by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach

assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 10-6 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer> =
point of departure/exposures) is
calculated. A summary of the
toxicological endpoints for metsulfuron
methyl used for human risk assessment
is shown in the following Table 2:
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TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR METSULFURON METHYL FOR USE IN HUMAN RISK

ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF* and Level of
Concern for Risk Assess-

Study and Toxicological Effects

UF =100
Chronic RfD = 0.25 mg/kg/
day

cPAD = 0.25 mg/kg/day

ment
Acute Dietary general popu- NA NA An endpoint attributable to a single dose was
lation including infants and not identified.
children Quantitation of acute dietary risk is not appro-
priate
Chronic Dietary all populations NOAEL= 25 mg/kg/day FQPASF =1 Chronic/oncogenicity study in the rat

LOAEL = 250 mg/kg/day based on decreased
body weight and body weight gain.

Short- and Intermediate-Term
Incidental Oral (1 to 30 days
and 1 month to 6 months)

(Residential)

NOAEL=
34 mg/kg/day

LOC for MOE = 100 (Resi-
dential)

2—generation reproduction study in rats based
on decreased premating (FO) body weights
in male and female rats; systemic effects
were seen up to 13 weeks at the LOAEL of
342 mg/kg/day.

Short-, Intermediate-, and Long-
Term Dermal (1 to 30 days; 1
month to 6 months; and > 6
months)

(Residential)

NOAEL= 125 mg/kg/day

LOC for MOE = 100 (Resi-
dential)

21-day dermal toxicity in rabbits based on an
increased incidence of diarrhea in rabbits at
the LOAEL of 500 mg/kg/day.

Short- and Intermediate-
Terminhalation (1 to 30 days
and 1 month to 6 months)

(Residential)

oral study NOAEL= 34 mg/
kg/day

(inhalation absorption rate
= 100%)

LOC for MOE = 100 (Resi-
dential)

2—generation reproduction study in rats

LOAEL = 342 mg/kg/day based on decreased
body weights in premating (FO) animals for
up to 13 weeks.

Long-Term Inhalation (6 months
to lifetime)
(Residential)

oral study NOAEL= 25 mg/
kg/day

(inhalation absorption rate
= 100%)

LOC for MOE = 100 (Resi-
dential)

Chronic/oncogenicity study in the rat
LOAEL = 250 mg/kg/day based on decreased
body weight and body weight gain.

Cancer (oral, dermal, inhalation)
- not likely to be carcinogenic.

* The reference to the FQPA Safety Factor refers to any additional safety factor retained due to concerns unique to the FQPA.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.428) for the
combined residues of metsulfuron
methyl and its metabolite methyl 2-
[[[[(4-methoxy-6-methyl-1,3,5-triazin-2-
yl)amino]carbonyl]lamino]sulfonyl]-4-
hydroxybenzoate, in or on a variety of
raw agricultural commodities.
Tolerances have been established for
residues of metsulfuron methyl on fat,
meat, and meat byproducts of cattle,
goats, hogs, horses, and sheep at 0.1
ppm; kidney of cattle, goats, hogs, horse,
and sheep at 0.5 ppm, and milk at 0.05
ppm. Risk assessments were conducted
by EPA to assess dietary exposures from
metsulfuron methyl in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. No acute dietary
endpoint attributable to a single dose
was identified. Therefore, quantification
of acute dietary risk was not performed.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
Dietary Exposure Evaluation Model
(DEEMUO) analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide Continuing
Surveys of Food Intake by Individuals
(CSF1I) and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments:
Tolerance residue levels, 100% crop
treated (CT) for all commodities, and
DEEMUO defaults for all processing
factors. In addition, the chemical
iodosulfuron methyl recently received a
favorable recommendation for
tolerances on corn, field, grain at 0.03
ppm, and corn, field, stover and forage
at 0.05 ppm. Since the major metabolite
of iodosulfuron methyl is metsulfuron
methyl, these tolerances were included
in the dietary exposure assessment.

iii. Cancer. Since metsulfuron methyl
has been classified as “Not likely to be
a human carcinogen”, a cancer risk
assessment was not performed.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
metsulfuron methyl in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
metsulfuron methyl.

The Agency uses the First Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone/Exposure Analysis
Modeling System (PRZM/EXAMS), to
produce estimates of pesticide
concentrations in an index reservoir.
The SCI-GROW model is used to predict
pesticide concentrations in shallow
ground water. For a screening-level
assessment for surface water EPA will
use FIRST (a tier 1 model) before using
PRZM/EXAMS (a tier 2 model). The
FIRST model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
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While both FIRST and PRZM/EXAMS
incorporate an index reservoir
environment, the PRZM/EXAMS model
includes a percent crop area factor as an
adjustment to account for the maximum
percent crop coverage within a
watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to metsulfuron
methyl they are further discussed in the
aggregate risk sections in Unit E.

Based on the PRZM/EXAMS used to
estimate the concentration of
metsulfuron methyl in surface water
and FIRST to estimate the concentration
of metsulfuron methyl as a metabolite of
iodosulfuron methyl since FIRST has
been used in estimating the drinking
water values for corn use with the
proposed label for iodosulfuron methyl
and SCI-GROW models the EECs of
metsulfuron methyl for acute exposures
are estimated to be 1.37 parts per billion
(ppb) for surface water and 0.104 ppb
for ground water. The EECs for chronic
exposures are estimated to be 0.332 ppb
for surface water and 0.104 ppb for
ground water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Metsulfuron methyl is currently
registered for use on the following
residential non-dietary sites: ornamental
turf such as lawns, parks, cemeteries,
golf courses (fairways, aprons, tees, and

roughs) and similar non-crop areas, It
has been determined that there is a
potential for exposure in residential
settings during the application process
for homeowners who purchase and use
products containing metsulfuron
methyl. There is also a potential for
exposure from entering areas previously
treated with metsulfuron methyl such as
turf (i.e., lawns and parks) and golf
courses that could lead to exposures for
adults and children. As a result, risk
assessments have been completed for
both residential handler and
postapplication scenarios. Based on the
use pattern, short-term exposure is
expected. The risk assessment was
conducted using the following
residential exposure assumptions: The
assumptions and factors used in the risk
calculations for handler exposure
scenarios include:

» Exposure factors used to calculate
daily exposures to handlers are based on
applicable data if available. For lack of
appropriate data, values from a scenario
deemed similar enough by the assessor
might be used.

» The Agency always considers the
maximum application rates allowed by
labels in its risk assessments to consider
what is legally possible based on the
label. If additional information such as
average or typical rates are available,
these values are also used to allow risk
managers to make a more informed risk
management decision.

The Agency bases calculations for
residential risk assessments on what
would reasonably be treated by
homeowners such as the size of the
lawn, or the size of a garden. This
information was used by the Agency to
define chemical values for handlers
which in turn are coupled with unit
exposure to calculate risks.

Noncancer risk were calculated using
the Margins of Exposure (MOE) for two
scenarios, (1) low pressure handwand
and (2) hose-end sprayer. Residential
risk assessments apply an additional
FQPA safety factor to the risk when
appropriate, which defines the level of
concern. In the case of metsulfuron
methyl, no additional safety factor (1x)
is necessary to protect the safety of
infants and children in assessing
metsulfuron methyl risks and exposure.

Children may also be exposed by
incidental non-dietary ingestion of
pesticide residues on residential lawns
from hand to mouth transfer. This
scenario assumes that pesticide residues
are transferred to the skin of toddlers
playing on recreational or residential
lawns and turfs and are subsequently
ingested as a result of hand-to-mouth
transfer. The method for estimating
postapplication incidental ingestion

dose from pesticide residues on turf is
based on the following assumptions.

* On the day of application 5% of the
application rate are available on the
turfgrass as dislodgeable residue. The
5% transfer factor is based on data by
Clothier (2000). (Science Advisory
Council for Exposure Policy #12:
Recommended Revisions to the
Standard Operating Procedures (SOPs)
for Residential Exposure Assessments;
Revised February 22, 2001).

* Postapplication activities are
assessed on the same day the pesticide
is applied since it is assumed that
toddlers could play on the lawn
immediately after application. For
subsequent days after application, an
assumed 10% pesticide dissipation rate
is used.

* The median surface area of both
hands is 20 cm? for a toddler. Since the
hand-to-mouth has been defined by the
February 1999 Science Advisory Panel
(SAP) as 1 to 3 fingers (5.7 to 17.1 cm?)
a screening level of 20 cm? was selected
based on the assumption that each
hand-to-mouth event equals 3 fingers
(Science Advisory Council for Exposure
Policy #12: Recommended Revisions to
the Standard Operating Procedures
(SOPs) for Residential Exposure
Assessments; Revised February 22,
2001).

« It is assumed that there is a one-to-
one relationship between the
dislodgeable residues on the turf and on
the surface area of the skin after contact.

» The mean rate of hand-to-mouth
activity is 20 events/hr for toddlers age
2 to 5 years old for short-term exposure.
The 1999 SAP recommended the use of
the 90t percentile value of 20 events
based on reported hourly frequencies of
hand-to-mouth events in pre school
children aged 2 to 5 years observations
using video tapes by Reed et al. (Science
Advisory Council for Exposure Policy
#12: Recommended Revisions to the
Standard Operating Procedures (SOPs)
for Residential Exposure Assessments;
Revised February 22, 2001).

» The duration of exposure for
toddlers is assumed to be 2 hours per
day. This is based on the 75 percentile
value (i.e., 120 min/day) for playing on
grass for ages 1 to 4 years and 5-11 years
(Tsang and Klepeis 1996 as cited on pag
15-79 of EPA 1997, Exposure Factors
Handbook EFH).

» Toddlers (age 3 years) used to
represent the 1 to 6 year old group, are
assumed to weigh 15 kg. This is the
mean of the median values for male and
female children (US EPA 1996a).

* A saliva extraction factor of 50%
was used (Science Advisory Council for
Exposure Policy # 12: Recommended
Revisions to the Standard Operating
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Procedures (SOPs) for Residential
Exposure Assessments; Revised
February 22, 2001).

These values were used to calculate
the MOE for incidental ingestion of
pesticide residues from hand to mouth
transfer.

Children (toddlers) may be exposed
postapplication through ingestion of
pesticide treated turfgrass. This scenario
assumes that turf is ingested by toddlers
who play on treated areas (i.e., yards,
playgrounds). The method for
estimating postapplication ingestion
exposure to pesticide residues in
turfgrass is based on the following
assumptions:

* On the day of application 5% of the
application rate are available to be
ingested. This is assumed to represent
an upper-percentile input.

* Postapplication must be assessed on
the same day the pesticide is applied
because it is assumed that toddlers
could play on the lawn immediately
after application.

» The assumed ingestion rate for grass
for toddlers (age 3 years) is 25 cm?/day.
This value is intended to represent the
approximate area from which a child
may grasp a handful of grass. This is
assumed to represent an upper-
percentile input.

» Toddlers (age 3 years), used to
represent the 1 to 6 year old age group,
are assumed to weigh 15 kg (U.S. EPA,
1996).

These values were then used to
calculate the MOE for ingestion of
pesticide treated turf. Children may be
exposed postapplication through
ingestion of soil from pesticide treated
residential areas. This scenario assumes
that pesticide residues in soil are
ingested by toddlers who play on
treated areas as a result of normal
mouthing activities. The method for
estimating postapplication ingestion
exposure to pesticide residues in soil is
based on the following assumptions:

* On the day of application, it is
assumed that 100% of the application
rate are located within the soil’s
uppermost 1 cm.

* Postapplication must be assessed on
the same day the pesticide is applied
because it is assumed that toddlers
could play on the lawn or other outdoor
treated area immediately after
application.

* The assumed soil ingestion rate for
children (ages 1-6) is 100 mg/day. This
is the mean soil ingestion rate value
recommended by EPA for use in
exposure/risk assessments (U.S. EPA,
1996).

» Toddlers (age 3 years), used to
represent the 1 to 6 year old age group,

are assumed to weigh 15 kg (U.S. EPA,
1996).

These values were than used to
calculate the MOE for soil ingestion of
pesticide treated areas.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
metsulfuron methyl has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, metsulfuron
methyl does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that metsulfuron methyl has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

D. Safety Factor for Infants and
Children

1. In general. FFDCA section 408
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Prenatal and postnatal sensitivity.
There is no quantitative or qualitative
evidence of increased susceptibility in
the pre-natal studies in rat and rabbit or
in the multi-generation reproduction
study evaluating pre- and post-natal
exposure.

3. Conclusion. There is a complete
toxicity data base for metsulfuron
methyl and exposure data are complete

or are estimated based on data that
reasonably accounts for potential
exposures. EPA determined that the 10X
safety factor to protect infants and
children should be removed. The FQPA
factor is removed because there is no
quantitative or qualitative evidence of
increased susceptibility in the pre-natal
studies in rat and rabbit or in the multi-
generation reproduction study
evaluating pre- and post-natal exposure;
a developmental neurotoxicity study is
not required, and there are no data
deficiencies or residual uncertainties
identified in the hazard and exposure
databases for metsulfuron methyl. The
only study outstanding for metsulfuron
methyl is a 28-day inhalation (nose
only) study which is required due to the
concern for the occupational exposure
via this route based on current use
pattern.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water [e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure)]. This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOCs: 2L/70 kg
(adult male), 2L/60 kg (adult female),
and 1L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCGs. Generally, a DWLOC is
calculated for each type of risk
assessment used: acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOGs, EPA concludes
with reasonable certainty that exposures
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to the pesticide in drinking water (when
considered along with other sources of
exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of residues of the pesticide in

drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Because there was no
acute endpoint attributable to a single
dose identified for metsulfuron methyl,
EPA does not expect metsulfuron
methyl to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to metsulfuron methyl
from food will utilize < 1% of the cPAD
for the U.S. population, < 1% of the

cPAD for all infants and <1% of the
cPAD for children 1-6 years old. Based
on the use pattern, chronic residential
exposure to residues of metsulfuron
methyl is not expected. In addition,
there is potential for chronic dietary
exposure to metsulfuron methyl in
drinking water. After calculating
DWLOCs and comparing them to the
EEGs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the cPAD, as shown
in the following Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO METSULFURON METHYL

Surface Ground Chronic
Population Subgroup cIT(AI/%;ng/ O/EF%EQ)D Water EEC | Water EEC DWLOC
gieay (PPb) (PPb) (PPb)
U.S. Population 0.25 <1 0.332 0.104 8700
Children 1-6 years 0.25 <1 0.332 0.104 2500
Females 13-50 years 0.25 <1 0.332 0.104 7500
Males 13-19 years 0.25 <1 0.332 0.104 8700

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Metsulfuron methyl is currently
registered for use that could result in
short-term residential exposure and the
Agency has determined that it is
appropriate to aggregate chronic food

and water and short-term exposures for
metsulfuron methyl.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOEs of 12,000 for
children-short term aggregate, and
39,000 for adults-short term aggregate.
These aggregate MOEs do not exceed the
Agency’s level of concern for aggregate

exposure to food and residential uses. In
addition, short-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of metsulfuron methyl
in ground and surface water. After
calculating DWLOCs and comparing
them to the EEGCs for surface and ground
water, EPA does not expect short-term
aggregate exposure to exceed the
Agency'’s level of concern, as shown in
the following Table 4:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO METSULFURON METHYL

Aggregate Aggregate Surface Ground Short-Term
Population Subgroup '\f%%s(ilc:ig(r)](-j (Isg\r/lile(r)rfl Water EEC | Water EEC DWLOC
tial) (LOC) (ppb) (ppb) (ppb)
Children 12,000 100 0.332 0.104 3,400
Adult 39,000 100 0.332 0.104 12,000

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Though residential exposure could
occur with the use of metsulfuron
methyl, the potential intermediate-term
exposures were not aggregated with
chronic dietary food and water
exposures because the short- and
intermediate-term endpoints are the
same (NOAEL = 34 mg/kg/day) and the
short-term aggregate risk assessment
which includes the same routes of
exposure is worst-case and below the
Agency level of concern. Therefore,
based on the best available data and
current policies, potential risks do not
exceed the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Since metsulfuron methyl
has been classified as “Not likely to be
a human carcinogen”, metsulfuron
methyl is not expected to pose a cancer
risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to metsulfuron
methyl residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate methods are available for
enforcement of tolerances for residues of
metsulfuron methyl in/on plant and
animal commodities. PAM Vol. II lists
Methods I and III which are respectively

capable of determining residues of
metsulfuron methyl per se (LOQ = 0.02
ppm for wheat grain; 0.05 ppm for
forage and straw) and combined
Metabolites A and A1 (LOQ = ppm for
grain and forage; 0.1 ppm for straw);
Method II determines parent compound
in ruminant tissues and milk to a lower
limit of 0.02—0.05 ppm.

B. International Residue Limits

There are currently no Codex,
Canadian, or Mexican maximum residue
levels (MRLs) for metsulfuron methyl,
thus international harmonization is not
an issue.

C. Conditions

A 28-day inhalation (nose-only) study
is required as a condition of registration.
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V. Conclusion

Therefore, tolerances are established
for combined residues of metsulfuron
methyl, methyl 2-[[[[ (4-methoxy-6-
methyl-1,3,5- triazin-2-
yl)amino]carbonyl]
amino]sulfonyl]benzoate and its
metabolite methyl 2-[[[[( 4-methoxy-6-
methyl-1,3,5-triazin-2-yl)
amino]carbonyl]amino]sulfonyl]- 4-
hydroxybenzoate in or on sorghum,
grain, forage at 0.2 ppm; sorghum, grain,
grain at 0.1 ppm; and sorghum, grain,
stover at 0.2 ppm. The text of paragraph
(b) is removed and reserved.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0160 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 7, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by

marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0160, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide

Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
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1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any “tribal implications’ as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on

one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 24, 2002
Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.428 is amended as
follows:

i. By alphabetically adding entries for
the commodities “sorghum, grain,
forage;” ‘“‘sorghum, grain, grain”, and
“sorghum, grain, stover” to the table in
paragraph (a)(1) as set forth below.

ii. The text of paragraph (b) is
removed and reserved.

§180.428 Metsulfuron methyl; tolerances
for residues.

(a) General. (1) * * *

Commodity Parts per million
Sorghum, grain, forage ... 0.2
Sorghum, grain, grain ..... 0.1

0.2

Sorghum, grain, stover ...
*

* * * *

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *
[FR Doc. 02—19807 Filed 8—6—-02; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0148; FRL-7188-3]
2-Propenoic acid, 2-methyl-, polymer
with ethyl 2-propenoate and methyl 2-

methyl-2-propenoate, ammonium salt;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of 2-propenoic
acid, 2-methyl-, polymer with ethyl 2-
propenoate and methyl 2-methyl-2-
propenoate, ammonium salt; when used
as an inert ingredient in or on growing
crops, when applied to raw agricultural
commodities after harvest, or to
animals. MeadWestaco Corporation
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act (FQPA) of 1996
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of 2-propenoic acid, 2-
methyl-, polymer with ethyl 2-
propenoate and methyl 2-methyl-2-
propenoate, ammonium salt.

DATES: This regulation is effective
August 7, 2002. Objections and requests
for hearings, identified by docket ID
number OPP-2002-0148, must be
received on or before October 7, 2002.
ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VIIL of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
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docket ID number OPP-2002-0148 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT.: By
mail: Bipin Gandhi, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: (703) 308—8380; e-mail address:

gandhi.bipin@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

) Examples of poten-
eé:oeﬁes Eﬁég? tially afft?ec;ed enti-
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.A frequently
updated electronic version of 40 CFR
part 180 is available at http://

www.access.gpo.gov/nara/cfr/cfrhtml
_00/Title _40/40cfr180_00.html, a beta
site currently under development.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP—
2002—-0148. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of (May 23,
2002, 67 FR 36176) (FRL-6834-9), EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 3464, as
amended by the FQPA (Public Law 104
—170), announcing the filing of a
pesticide petition (PP 2E6411) by
MeadWestvaco Corporation, 3950 Faber
Place Drive, N. Charleston, SC 29405.
This notice included a summary of the
petition prepared by the petitioner.
There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
180.1001 (c) and (e) be amended by
establishing an exemption from the
requirement of a tolerance for residues
of 2-propenoic acid, 2-methyl-,polymer
with ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt;
CAS Registration No. 55989-05-4.

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(c)(2)(A)(ii) defines ‘“‘safe’ to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include

occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing an exemption
from the requirement of a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . .”” and specifies factors EPA is
to consider in establishing an
exemption.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
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action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers that should
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b). The following
exclusion criteria for identifying these
low risk polymers are described in 40
CFR 723.250(d).

1. The polymer, 2-propenoic acid, 2-
methyl-, polymer with ethyl 2-
propenoate and methyl 2-methyl-2-
propenoate, ammonium salt, is not a
cationic polymer nor is it reasonably
anticipated to become a cationic
polymer in a natural aquatic
environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen and nitrogen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to (in amu) 10,000.

Additionally, the polymer, 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt,
also meets as required the following
exemption criteria specified in 40 CFR
723.250(e).

7. The polymer’s number average
molecular weight (MW) of (in amu)
18,900 is greater than or equal to 10,000.
The polymer contains less than 2%
oligomeric material below MW 500 and
less than 5% oligomeric material below
MW 1,000.

Thus, 2-propenoic acid, 2-methyl-,
polymer with ethyl 2-propenoate and
methyl 2-methyl-2-propenoate,
ammonium salt meets all the criteria for
a polymer to be considered low risk
under 40 CFR 723.250. Based on its
conformance to the above criteria, no

mammalian toxicity is anticipated from
dietary, inhalation, or dermal exposure
to 2-propenoic acid, 2-methyl-, polymer
with ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt.

V. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt
could be present in all raw and
processed agricultural commodities and
drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt is
(in amu) 18,900. Generally, a polymer of
this size would be poorly absorbed
through the intact gastrointestinal tract
or through intact human skin. Since 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt
conform to the criteria that identify a
low risk polymer, there are no concerns
for risks associated with any potential
exposure scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

VI. Cumulative Effects

Section 408 (b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available
information” concerning the cumulative
effects of a particular chemical’s
residues and ‘““other substances that
have a common mechanism of toxicity.”
The Agency has not made any
conclusions as to whether or not 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt
share a common mechanism of toxicity
with any other chemicals. However, 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt
conform to the criteria that identify a
low risk polymer. Due to the expected
lack of toxicity based on the above
conformance, the Agency has
determined that a cumulative risk
assessment is not necessary.

VII. Determination of Safety for U.S.
Population

Based on the conformance to the
criteria used to identify a low risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the

U.S. population from aggregate exposure
to residues of 2-propenoic acid, 2-
methyl-, polymer with ethyl 2-
propenoate and methyl 2-methyl-2-
propenoate, ammonium salt.

VIII. Determination of Safety for Infants
and Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin
safety will be safe for infants and
children. Due to the expected low
toxicity of 2-propenoic acid, 2-methyl-,
polymer with ethyl 2-propenoate and
methyl 2-methyl-2-propenoate,
ammonium salt, EPA has not used a
safety factor analysis to assess the risk.
For the same reasons the additional
tenfold safety factor is unnecessary.

IX. Other Considerations

A. Endocrine Disruptors

There is no available evidence that 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt is
an endocrine disruptor.

B. Existing Exemptions from a
Tolerance

There are no existing exemptions
from the requirement of a tolerance.

C. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

D. International Tolerances

The Agency is not aware of any
country requiring a tolerance for 2-
propenoic acid, 2-methyl-, polymer with
ethyl 2-propenoate and methyl 2-
methyl-2-propenoate, ammonium salt
nor have any CODEX Maximum Residue
Levels (MRLs) been established for any
food crops at this time.

X. Conclusion

Accordingly, EPA finds that
exempting residues of 2-propenoic acid,
2-methyl-, polymer with ethyl 2-
propenoate and methyl 2-methyl-2-
propenoate, ammonium salt from the
requirement of a tolerance will be safe.

XI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
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procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object ”’ to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0148 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 7, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm.
M3708, Waterside Mall, 1200
Pennsylvania Ave., NW., Washington,
DC 20460. The Office of the Hearing
Clerk is open from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the

Office of the Hearing Clerk is (202) 260-
4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VIIL.A., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0148, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XII. Regulatory Assessment
Requirements

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
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require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have

Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 25, 2002.
Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2.In §180.1001 the tables in
paragraphs (c) and (e) are amended by
adding alphabetically, the following
inert ingredient to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.

any ‘““tribal implications” as described copy of the rule, to each House of the * * * T
in Executive Order 13175, entitled Congress and to the Comptroller General (c)* =* =
Inert ingredients Limits Uses
2-Propenoic acid, 2-methyl-, polymer with ethyl | ..o Encapsulating agent, dispensers, resins, fibers
2-propenoate and methyl 2-methyl-2- and beads
propenoate, ammonium salt (CAS Registration
No. 55989-05-4), minimum number average
molecular weight (in amu), 18,900.
* * * * * (e] * k% %
Inert ingredients Limits Uses

2-Propenoic acid, 2-methyl-, polymer with ethyl
2-propenoate and methyl 2-methyl-2-
propenoate, ammonium salt (CAS Registration
No. 55989-05-4), minimum number average
molecular weight (in amu), 18,900.

*

Encapsulating agent,dispensers, resins, fibers
and beads
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[FR Doc. 02-19806 Filed 8—6—02; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0149; FRL-7192-5]

Dichlormid; Extension of Time-Limited
Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation re-establishes
time-limited tolerances for residues of
the inert ingredient (herbicide safener)
dichlormid (NV,N-diallyl
dichloroacetamide) in or on corn
commodities (forage, grain, stover) at
0.05 ppm. Dow AgroSciences requested
this tolerance under the Federal Food,
Drug, and Cosmetic Act, as amended by
the Food Quality Protection Act of 1996.
The tolerances expired on March 27,
2002. This rule will re-establish these
tolerances and extend them to December
31, 2005.

DATES: This regulation is effective
August 7, 2002. Objections and requests
for hearings, identified by docket ID
number OPP-2002-0149, must be
received on or before October 7, 2002.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VI. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket ID number OPP-2002-0149 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Treva C. Alston, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—8373; e-mail address:
alston.treva@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry 111 | Crop production
112 | Animal production
311 | Food manufacturing
32532 | Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
‘“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml 00/Title 40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP—
2002-0149. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which

includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of September
16, 1998 (63 FR 49568) (FRL-6025-8),
EPA issued a notice pursuant to section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 3464,
as amended by the Food Quality
Protection Act of 1996 (FQPA) (Public
Law 104-170), announcing the filing of
a pesticide petition (PP 6F03344) by
Zeneca Ag Products, 1800 Concord Pike,
Wilmington, DE. This notice included a
summary of the petition prepared by
Zeneca Ag Products, the petitioner at
that time. There were no comments
received in response to the notice of
filing. The Agency published a final rule
in the Federal Register on March 27,
2000 (65 FR 16143)( FRL—6498-7)
establishing time-limited tolerances,
expiring on March 27, 2002. In
correspondence to the Agency, Zeneca
requested additional time past March
2002 for data generation. On November
9, 2000, Zeneca Ag Products sold
certain parts of its business to Dow
AgroSciences. In connection with the
sale, Zeneca Ag Products transferred all
rights, title, and interest in dichlormid
to Dow AgroSciences. The new
petitioner, Dow AgroSciences, has
similarly requested additional time for
data generation. In the Federal Register
of May 22, 2002 (67 FR 35996) (FRL—
6836—4), EPA issued a notice pursuant
to section 408 of the FFDCA 21 U.S.C.
3464, as amended by the FQPA of 1996
(Public Law 104-170) announcing the
filing of PP 6F03344 by Dow
AgroSciences, 9330 Zionsville Road,
Indianapolis, IN 46268. This notice
included a summary of the petition
prepared by Dow Agrosciences. There
were no comments received in response
to the notice of filing.

The petition requested that 40 CFR
180.469 be amended by establishing
tolerances for residues of the herbicide
safener dichlormid, in or on field corn
grain, field corn forage, and field corn
fodder at 0.05 part per million (ppm).

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) defines ‘“‘safe” to
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mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure, consistent with
section 408(b)(2), for tolerances for
residues of dichlormid on field corn
grain; field corn forage; and field corn
fodder, (now corn, field, grain; corn,
field, forage; and corn, field, stover) at
0.05 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerances follows.

The Agency prepared a risk
assessment which was used as the basis
for establishing time-limited tolerances
in residues of corn, field, grain; corn,
field, forage; and corn, field, stover. A
final rule for these tolerances was
published in the Federal Register of
March 27, 2000. Based on the risk
assessment, EPA concluded at that time
that all of the risks are below the
Agency’s level of concern and there is
a reasonable certainty that no harm will
result to the general population, and to
infants and children from aggregate
exposure to residues of dichlormid on
corn commodities.

For a complete description of the
toxicological profile and endpoints, the
uncertainty factors, the exposure
assessment which included dietary
exposure for both food and drinking
water, the safety factor for infants and

children, and aggregate risk for
dichlormid, see the final rule of March
27, 2000.

The final rule of March 27, 2002,
discussed data gaps which needed to be
addressed before permanent tolerances
could be established. Data generation is
underway. According to a schedule
provided by Dow AgroSciences, the
following studies have been completed:

1. Chronic Feeding Study-Dog

2. 2-Generation Reproduction Study-
Rat
. General Metabolism
. Acute Neurotoxicity
. Subchronic Neurotoxicity
. Plant Metabolism
. Animal Metabolism

Studies remaining to be completed
are: Crop Field Trials and Rotational
Crop (Confined). Upon completion of all
studies, Dow Agrosciences will submit
them to the Agency. The last scheduled
completion date is June 2003 for the
Rotational Crop (Confined) Study. Upon
receipt, the Agency will review and
evaluate these studies, and prepare a
new risk assessment. The Agency
believes that this review and evaluation,
as well as the preparation of a new risk
assessment will be completed by
December 31, 2005. Until that time, this
final rule establishes the time-limited
tolerances expiring December 31, 2005
in order to allow for the completion and
then subsequent Agency review and
evaluation of these studies.

There are a large number of studies
that remain outstanding. However, the
data gaps are not as extensive as it
would seem. The nature of the residue
in corn was previously found to be
understood based on the published
metabolism studies for a structurally
similar chemical. Since the Agency’s
understanding of the plant metabolism
of dichlormid was derived from an
extrapolation from surrogate data, a
plant metabolism study in accordance
with OPPTS guidelines 860.1300 using
dichlormid is required.

For the crop field trials, both pre-and
post-emergent data using dichlormid
have been provided. More field trials are
to be submitted in order to fulfill the
guideline requirements.

To account for the incomplete
toxicological database, the Agency
retained an additional 10X safety factor
for infants and children as to acute risk
and an additional 30X safety factor as to
chronic risk. Once the data gaps have
been fulfilled, retention of these safety
factors will be evaluated.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromotography) is available to

NO Ok Ww

enforce the tolerance expression. The
method may be requested from: Calvin
Furlow, PIRIB, IRSD (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (703) 305-5229; e-
mail address: furlow.calvin@epa.gov.

B. International Residue Limits

There is neither a Codex proposal, nor
Canadian or Mexican limits for residues
of dichlormid in corn commodities.

V. Conclusion

Therefore, the time-limited tolerances
are re-established for residues of the
inert ingredient herbicide safener,
dichlormid, N,N-
diallyldichloracetamide in corn, field,
forage; corn, field, grain; corn, field,
stover; corn, pop, grain; and corn, pop,
stover at a tolerance level of 0.05 ppm.
These tolerances will expire and be
revoked on December 31, 2005. These
tolerances are being established on a
time-limited basis due to an incomplete
datebase. The following toxicological
data gaps (OPPTS Harmonized Test
Guideline) have been identified:

¢ Chronic Feeding Study in Dogs, Test
Guidelines 870.4100.

* 2-Generation Reporductive Study in
Rats, Test Guideline 870.3900.

* General Metabolism Study, Test
Guideline 870.6200.

 Subchronic Neurotoxicity Study,
Test Guideline 870.6200.

The following product and residue
chemistry data were also identified:

* Product Chemistry Data-color, Test
Guideline 830.6302; physical state, Test
Guideline 830.6303; odor, 830.6304;
melting point, Test Guideline 830.7200;
boiling point, Test Guideline 830.7220;
water solubility, Test Guideline
830.7840; and stability, Test Gudieline
830.6313.

* Plant Metabolism Study, Test
Guideline 860.1300.

» Animal Metablism Studies, Test
Guideline 860.1300.

* Crop Field Trials, 860.1500.

* Rotational Crop Study, Test
Guideline 860.1850 (Confined Study.

The toxicological product chemistry
and residue chemistry data gaps as
identified must be addressed before a
permanent tolerance can be established.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
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Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0149 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 7, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40

CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0149, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBIl in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility

that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
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responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.”** Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have*
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 31, 2002.

Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.469 is amended by
revising the table in paragraph (a) to
read as follows:

§180.469 N,N-diallyl dichloroacetamide;
tolerances for residues.

(a] * * *

Expiration/

Commodity P%ritlﬁopner Revocation

Date
Corn, field, for-

age ...oocoeenne 0.05 12/31/05
Corn, field, grain 0.05 12/31/05
Corn, field, sto-

(V<] R 0.05 12/31/05
Corn, pop, grain 0.05 12/31/05
Corn, pop, sto-

VeI i 0.05 12/31/05
* * * * *

[FR Doc. 02-19801 Filed 8—6—02; 8:45am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket 96-132; FCC 02-24]

Upper and Lower L-Band

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document establishes
licensing policies governing mobile-

satellite service (“MSS”) in certain
portions of the L-band. It assigns lower
L-band frequencies to Motient Services,
Inc. (“Motient”) in lieu of upper L-band
frequencies that have been assigned to
Motient, and that the United States has
been unable to coordinate
internationally for use by a U.S.
licensee. Any coordinated lower L-band
spectrum not required to secure Motient
an aggregate of 20 megahertz of L-band
spectrum will be made available for
other MSS applicants that may wish to
apply for assignment of the frequencies.
This document also adopts and
incorporates into part 25 of the
Commission’s service rules specific
operational parameters and technical
requirements to ensure that the integrity
of maritime distress and safety
communications service will not be
compromised by MSS operation in the
lower L-band.

DATES: Effective September 6, 2002.

FOR FURTHER INFORMATION CONTACT:
Terrence E. Reideler, Attorney Advisor,
Satellite Division, International Bureau
at 202—418-2165.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (R&O) in IB Docket No. 96—
132, FCC 02—24, adopted January 28,
2002 and released February 7, 2002. The
complete text of this R&O is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center, Portals II,
445 12th Street, SW, Room CY-A257,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW, Room CY-B402,
Washington, DC 20554, telephone (202)
863—2893, facsimile (202) 863—-2898 or
via email qualexint@aol.com. It is also
available on the Commission’s website
at http://www.fcc.gov.

1. In the Notice of Proposed
Rulemaking (NPRM), FCC 96-259
published at 61 FR 40772, August 6,
1996 preceding this R&O, the
Commission asked for comment on the
possibility of assigning up to a
maximum of 28 megahertz of
internationally coordinated upper and
lower L-band spectrum to Motient.
Additionally, the Commission asked for
comment on whether any spectrum
coordinated for U.S. use above 28
megahertz should be made available to
future MSS applicants. The Commission
also proposed a series of technical and
operational standards designed to
prevent new MSS operations from
interfering with maritime distress and
safety communications in the lower L-

band.
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2. To support providing Motient with
spectrum in the lower L-band, the
Commission explained that Motient was
originally authorized to use 28
megahertz of spectrum in the upper L-
band for MSS service. In the original
Licensing Order the Commission
required 12 applicants to form a single
MSS operating consortium. The
Commission based this requirement on
the twelve applicants before it and the
Commission’s finding that there was
only sufficient spectrum available to
support one system. Subsequently,
however, during on-going yearly
international coordination meetings, the
Commission has been unable to secure
sufficient spectrum to support Motient’s
authorized system in the upper L-band.
In the NPRM, the Commission also
noted that the on-going international
coordination in the lower L-band was
similarly difficult.

3. Based on the inability to coordinate
sufficient spectrum, the Commission
tentatively concluded that Motient
should be authorized to operate across
the upper and lower L-band frequencies
in order to support its authorized MSS
system. Thus, it proposed that Motient
be assigned up to 28 megahertz from the
entire L-band. That amount of spectrum
represented the optimum system that
Motient hoped to operate.

4.In 1985, the Commission had
estimated that an MSS system would
likely require a minimum of 20
megahertz of spectrum to be viable. In
the NPRM the Commission asked
whether its estimate was still valid. The
Commission tentatively concluded that
there would be sufficient L-band
spectrum available to support only one
U.S. MSS system. Accordingly, the
Commission proposed to assign the
lower L-band frequencies it was able to
coordinate for use by U.S. licensed
space stations to Motient by modifying
its existing license, pursuant to section
316 of the Communications Act (“the
Act”’), enabling Motient to use these
frequencies in lieu of those from the
upper portion of the L-band that the
U.S. was unable to coordinate for
domestic use. The Commission also
tentatively concluded that reassignment
is within the authority invested in the
Commission by sections 303 and 4(i) of
the Act to adopt regulations to carry out
its spectrum management obligations.

5. To address issues pertaining to
maritime distress and safety in the
lower L-band, the Commission noted
that the L-band is allocated for generic
MSS. That is, aeronautical mobile-
satellite service (““AMSS”), land mobile-
satellite service (“LMSS”’), and maritime
mobile-satellite service (“MMSS”) are
allowed to share portions of the L-band

for non-safety related communication
on an equal basis. Operation within the
Global Maritime Distress and Safety
System (“GMDSS”’), however, has
priority access with real-time
preemptive capability over all other
mobile-satellite communications
operating in the 1530-1544 MHz and
the 1626.5—-1645.5 MHz portions of the
lower L-band. Therefore, to protect and
maintain the integrity of safety and
distress maritime communications, both
internationally and domestically, the
Commission proposed to establish and
codify priority access and preemption
standards and policies for MSS systems
operating in these portions of the lower
L-band. The Commission also proposed
to allow mobile earth terminal data
message transmissions to be half-
duplex, rather than requiring full-
duplex, and sought comment as to the
maximum amount of time that
transmissions should be permitted. The
Commission tentatively concluded that
adopting a maximum time limit on data
message transmissions and proposed
priority access and real-time preemption
standards for distress and safety
communication would provide
sufficient priority to comply with the
requirements of U.S. Footnote 315 of the
U.S. Table of Frequency Allocations.

6. Nine parties filed initial comments
in response to the NPRM. Five of these
parties also filed reply comments.
Nearly all of the comments address the
proposals related to the assignment of
lower L-band frequencies to Motient.
Only Motient and the U.S. Coast Guard
commented on the proposals concerning
maritime safety and distress priority and
preemptive access.

7. One of the concerns giving rise to
the NPRM was that international
coordination difficulties precluded
securing sufficient spectrum in the
upper L-band to support Motient’s
authorized system. Moreover, at the
time of the NPRM, based on on-going
international coordination meetings, the
Commission believed the likelihood of
securing more than 20 megahertz from
the entire L-band (both upper and
lower) for U.S. use was remote. Two
parties, Celsat and LQL have taken issue
with this assumption, contending that
subsequent events have altered the L-
band assignment process. They point
out that shortly after the release of the
NPRM the Commission issued a news
release announcing that Inmarsat,
Canada, Mexico, the Russian
Federation, and the United States, the
operators currently coordinating
spectrum for a variety of MSS systems
in the vicinity of North America, had
signed a Memorandum of
Understanding (“MOU”’) in Mexico

City. The news release stated, in part,
that the MOU specified that “[s]pectrum
allocations to individual operators will
be reviewed annually on the basis of
actual usage and short-term projections
of future need.” LQL interprets the news
release as providing the United States
with what LQL characterizes as a
“dynamic allocation” across the upper
and lower L-band as determined by
actual traffic.

8. We believe that the coordination
process established in Mexico City has
worked well to ensure equitable sharing
of the L-band spectrum. It has not,
however, altered the fact that the L-band
is in high demand. All five MSS
operators have claimed to need more
spectrum than is currently assigned to
them and some seek amounts that
exceed availability. Consequently, the
international coordination difficulties
remain in negotiating sufficient
spectrum to enable Motient to establish
and operate a viable MSS system.

9. In the NPRM, the Commission gave
three bases to support its proposal to
modify Motient’s license to allow it to
operate over frequencies in the lower
and upper L-band. First, MSS is well
suited to serve areas that are too remote
or sparsely populated to receive service
from terrestrial land mobile systems.
Second, since launching its first satellite
in 1995, Motient was in the best
position to provide MSS in the U.S. in
the shortest amount of time. Third, and
most importantly, a license issued by
the Commission must include a
reasonable expectation that spectrum
will be available to enable the licensee
to implement the system that it has
proposed and has been authorized to
operate. Each of these justifications has
generated comments.

10. No commenter disagreed with the
Commission’s assertion that MSS
systems are particularly well suited for
providing mobile communication
services to areas that are not being
adequately served by terrestrial radio
facilities. Commenters left undisputed
the fact that despite the growth of
terrestrial radio services such as cellular
radio and Personal Communications
Services (“PCS”), large areas of the
nation remain without basic
telecommunications services.
Commenters agree that MSS provides
the technical capability to meet the
needs of people in remote areas for
public safety, business and personal
communications and that MSS
operations should be supported in the
L-band.

11. In the NPRM, the Commission
concluded that Motient was best suited
to provide expeditious service to the
public because one of its three
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authorized satellites is in operation. Our
experience has been that it normally
takes licensees three years to construct,
launch and begin operations of a
geostationary satellite. Motient concurs
with this assessment. Motorola/Iridium
disagrees. Motorola/Iridium contends
that Motient is the only operational
MSS system because the Commission
has refused to accept other MSS
applications. Motorola/Iridium submits
that this action has been prejudicial to
it and to other potential MSS applicants.
What Motorola/Iridium fails to address
in its argument, however, is that the
Commission chose not to invite a new
processing round because there was not
sufficient spectrum to accommodate the
existing licensed systems. Moreover, in
this particular coordination process,
where spectrum allocation is based on
actual usage and short-term projections
of future need, an operating system is
essential. Without such a system, the
available spectrum would have been
allocated to non-U.S. systems and none
would be available. Thus, under these
circumstances, Motorola/Iridium’s
argument is not persuasive.

12. LQL, on the other hand, contends
that the Commission has not adequately
established a connection between
expediting service and adding
frequencies to Motient’s system. It
points out that Motient has failed to
meet the deadlines for launching its
other two satellites. LQL therefore
argues that there are no rational grounds
for concluding that Motient would use
the additional spectrum that we propose
to assign to it before another licensed
system could be placed in operation. We
disagree. Given that Motient has
proposed an MSS system designed to
use 28 megahertz of spectrum, requiring
it to fully construct this system when
the spectrum for which it was designed
is not available would not advance the
public interest. Moreover, given the lack
of available spectrum, there is no
indication that the expense of
constructing, launching and operating
these satellites would improve the
services that Motient is currently
providing. And, as pointed out above,
waiting for another system to be placed
in operation would have resulted in no
frequencies being available. Thus, LQL’s
comments have not altered our
conclusion that Motient is best suited to
serve the U.S. MSS market using this
portion of the L-band.

13. The Commission’s proposal to
allow Motient to have initial access to
the lower L-band spectrum was based
on our conclusion that, unless modified
for overriding public interest reasons,
licensees should be entitled to a
reasonable expectation that adequate

spectrum will be made available to
support their authorized systems.
Motient supports this determination.
Other commenters, however, argue that
satellite authorizations are conditioned
upon, and subject to, international
coordination. These commenters argue
that there is no basis for providing
Motient spectrum outside of what it has
been able to coordinate though the
normal coordination process in the
upper L-band.

14. The Commission also stated in the
NPRM that the Commission can, and
shall, take reasonable and appropriate
steps to ensure that licensees have a fair
opportunity to compete. The
commenters all agreed that the
Commission is entrusted with this
responsibility. In order for an MSS
licensee to compete, it must have
sufficient spectrum to provide
acceptable service at a reasonable price.
Previously, the Commission estimated
that a minimum of 20 megahertz of L-
band spectrum is necessary for an
economically viable domestic MSS
system in this frequency band. The
NPRM sought comment on whether this
amount is still needed to enable an MSS
licensee to establish and operate a
competitive system.

15. Commenters contend that based
on the development of satellite and
mobile radio technology, it is now
possible to operate a profitable MSS
system using less than 20 megahertz of
spectrum. Commenters state that new
MSS systems using state-of-the-art
technology are dramatically more
efficient than Motient’s system and
provide a higher level of satellite
services, including service to hand-held
mobile terminals. RSC, for instance,
points out that there are three
competing geostationary L-band systems
under construction in Asia, and two
other systems that are planned for
service in the Middle East and nearby
regions. In this regard, Lockheed Martin
indicates that it is the prime contractor
for the Asia Cellular Satellite (‘““ACeS”)
system, which is one of the systems
identified by RSC. ACeS is a satellite-
based, hand-held, digital mobile
telecommunications system that is
designed to provide service to
subscribers in the Asia-Pacific region.
Lockheed Martin maintains that use of
the latest technological developments in
its design of the ACeS satellite and
associated ground equipment for the
ACeS system enables it to achieve new
levels of spectral efficiency and circuit
capability. In fact, Lockheed Martin
professes that the ACeS system may be
up to 20 times more spectrum efficient
than Motient’s first generation MSS
system because of its extensive reliance

on frequency reuse. Accordingly,
Lockheed Martin declares that as little
as five megahertz of spectrum can now
simultaneously support up to 16,000
MSS simplex circuits and ten megahertz
of spectrum can support the same
number of full duplex circuits. Both
Motorola/Iridium and RSC support
Lockheed Martin’s assessments. Motient
concedes that a multiple-beam satellite,
such as the one Lockheed Martin has
designed for the ACeS MSS system,
would probably be three times more
spectrum efficient than Motient’s
existing satellite, and that efficiency
gains that the AGCeS system achieves
through the employment of newer voice
coding and compression algorithms
(“vocoders”) are likely to result in a 20
percent reduction in Motient’s spectrum
usage.

16. We recognize that technical
strides have been made since 1987,
when MSS was first authorized in the L-
band. The Commission then determined
that there was insufficient spectrum to
support the applications it had on file
for this service. With this in mind, the
Commission required the applicants to
form a consortium. The consortium was
the only licensee in the upper L-band.
In the 1996 NPRM, the Commission
concluded that Motient would need up
to the first 28 megahertz of available L-
band spectrum to operate an optimum
MSS system. It also concluded that an
economically viable MSS system
designed to the technical specifications
on file must have a minimum of 20
megahertz of spectrum. Based on the
minimum spectrum estimation and
ongoing international coordination
meetings, the Commission concluded
that opening the lower L-band for
competing applications was unlikely. At
the time the NPRM was adopted, the
Commission did not believe that there
would be sufficient spectrum to
accommodate more than Motient’s
system in the entire L-band. Thus, it
tentatively concluded that in the lower
L-band Motient should be authorized to
use the balance of the available 28
megahertz for which it is authorized.

Legal Authority

17. Section 316 of the Act provides
the Commission with authority to
modify an existing license when
necessary. LQL challenges the
Commission’s authority to use Section
316 of the Act to modify Motient’s
current license to enable it to use lower
L-band frequencies due to our
unsuccessful attempts to coordinate
sufficient upper L-band spectrum to
support the system the Commission
authorized Motient to operate.
According to LQL, Section 316 does not
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apply to Motient’s situation. LQL claims
that the application of Section 316 is
limited to those cases in which the
Commission’s action has the effect of
modifying an ‘“‘unconditional right” in a
license. According to LQL, that has not
been done in the case before us. LQL
argues that Motient’s authorization does
not encompass an unconditional right to
operate in the lower L-band. LQL
concludes that since we are not
modifying Motient’s existing license,
Section 316 is not applicable. We
disagree. As Motient correctly points
out, we are modifying its assignment of
specific frequencies in the upper L-
band.

18. The language of section 316 is
clear and unequivocal: “[A]ny station
license * * * may be modified by the
Commission * * * if in the judgment of
the Commission such action will
promote the public interest,
convenience, and necessity.” The
original license authorized Motient to
use the upper L-band frequencies. Now,
because many of these frequencies are
not available because of international
coordination, we intend to modify
Motient’s license. If and when the
spectrum becomes available, we will
realign frequencies that are unavailable
in the upper L-band and include
frequencies in the lower L-band, up to
the 20 megahertz that we intend to
authorize to Motient. This action allows
Motient to aggregate up to 20 megahertz
of L-band spectrum in which to operate
its current MSS system and promotes
the public interest, convenience and
necessity by providing Motient
sufficient spectrum to provide service to
many of the nation’s rual and remote
areas.

19. Because we are adopting the
NPRM proposal to modify Motient’s
license pursuant to section 316 of the
Act, we will dismiss its 1993
application in which Motient requests
authority to use spectrum in the lower
L-band. Accordingly, the concerns
regarding the acceptance of Motient’s
1993 application are now moot. New
applications for L-band spectrum,
however, may be filed once Motient has
acquired the 20 megahertz that we are
now authorizing.

20. We continue to believe, therefore,
that the Commission has ample
authority to modify Motient’s license as
discussed above and that this action
best serves the public interest. MSS
provides service to areas in the United
States that would otherwise go
unserved. Motient is the U.S. company
in the best position in the L-band to
provide this service and it is entitled to
a reasonable expectation that enough
spectrum will be coordinated to support

its authorized system. Commenters have
not persuasively demonstrated that a
different outcome is warranted. Thus
Motient will be granted use of the first
20 megahertz of internationally
coordinated spectrum in the L-band.

Priority Access and Preemption

21. Footnote US315 to §2.106 of the
Commission’s rules states that lower L-
band MSS systems may not interfere
with maritime mobile-satellite (MMSS)
distress and safety communications that
are also operating in these frequencies.
Footnote US315 protects MMSS distress
and safety communications, such as
GMDSS, domestically by providing
priority access and real-time preemptive
capability for distress and safety
communications. To ensure MSS
compliance with the provisions of
Footnote US315, the Commission
proposed establishing priority access
and preemption standards and policies
for mobile-satellite service in the lower
L-band and incorporating these
standards into the Commission’s rules.
The proposed system and terminal
requirements are delineated in
Appendix B of the NPRM. The
Commission sought comment on the
proposed standards in Appendix B, and
on the maximum number of seconds to
which half-duplex data MET
transmissions should be limited. The
proposed requirements are derived from
similar requirements that the
Commission adopted in connection
with the operation of aeronautical
distress and safety-related
communication in the upper L-band.
These technical requirements were
formulated in order to comply with the
provisions of Footnote US308 for
priority and preemptive access for
aeronautical safety communications.
The Commission also proposed in the
NPRM to continue to allow U.S.-
licensed MSS systems to operate half-
duplex Inmarsat “Standard C” type or
technically similar mobile earth
terminals (“METs”) in the lower L-band.
Additionally, the Commission proposed
establishing a time limit for data
messages transmitted in half-duplex
from METs in order to protect the
integrity of maritime safety and distress
communications in the lower L-band. At
the end of this period, the MES could
be commanded to pause by the LES and
the higher priority traffic could be
placed ahead of any further
transmissions. In cases where priority
traffic is intended for the MES that is
transmitting, it could be commanded to
stop transmitting and receive the
priority traffic.

22. The Commission stated that the
proposal to allow U.S.-licensed MSS

systems to operate in half-duplex with
appropriate restraints could provide
sufficient distress and safety
communication priority to comply with
the intent of Footnote US315. The
NPRM explained that maritime distress
and safety services in the lower L-band
have been operational for years and are
sufficiently dynamic and robust to
accommodate the operation of half-
duplex METs. In this regard, it also
noted that Inmarsat and others operate
in half-duplex “Standard C” or other
technically similar data METs with no
apparent harm to maritime safety and
distress communications. Motient offers
some suggestions regarding the
proposed system and terminal
requirements specified in Appendix B
of the NPRM. Motient maintains that
some of the provisions in Appendix B
are ambiguous. Its principal concerns
are with Requirements Nos. 2 and 8 for
MES and Requirement No. 9 for LES.
Specifically, Motient argues that these
requirements obligate terminals to be
capable of being automatically
interrupted during a transmission to
receive a higher priority incoming call.
Motient says that a more reasonable
approach to a busy signal will typically
be to try again momentarily. It explains
that automatic preemption works well
in the case of packet data or data
message communications systems. In
those cases, Motient says, messages or
packets from a ship may be queued,
either in the MES or in other shipboard
communications equipment. It adds that
a high priority message or packet could
then be placed at the head of the queue,
and, if necessary preempt an ongoing
outbound transmission. Motient also
advises that its data services queue
messages for processing, distribution,
and transmission, so that those services
have the capabilities specified in
Appendix B of the NPRM.

23. It is apparent from the U.S. Coast
Guard’s comments that it believes that
the maritime distress and safety services
in the lower L-band are not as dynamic
and robust as described in the NPRM.
The fact that the U.S. Coast Guard
alleges that use of half-duplex METs has
resulted in significant delays in the
communication of maritime safety
messages, despite the fact that the
number of ship-borne earth station
terminals has been relatively small, is of
note. Consequently, we are concerned
that as more vessels install satellite
equipment and begin using their
terminals for longer periods the
situation will become more severe.
Although we do not know exactly how
many vessels will ultimately be affected,
the U.S. Coast Guard estimates that as



Federal Register/Vol. 67, No. 152/ Wednesday, August 7, 2002/Rules and Regulations

51109

of February 1, 1999, between 35,000 and
50,000 ships engaged in international
voyages were required to carry GMDSS
equipment. The U.S. Coast Guard also
states that there is a fleet of
approximately 30,000 American
commercial fishermen that carry this
equipment. Finally, the U.S. Coast
Guard predicts additional demand for
maritime distress and safety
communications as over one million
radio-equipped recreational craft begin
to install marine satellite devices.

24. In addition to our concern
regarding an increase in maritime
distress and safety traffic, we believe it
is reasonable to expect that the generic
use of mobile terminals by Motient, and
possibly additional systems, will
increase as well. It is reasonable to
assume that as mobile terminal usage
increases so will channel congestion
and the reliability of maritime distress
and safety communications will
diminish. Because of the importance of
safety-related communications, we will
take the U.S. Coast Guard’s
recommendation and therefore we
decline to waive the provisions of
Footnote US315 for half-duplex METs
in the lower L-band on a permanent
basis.

25. Accordingly, until a record on this
issue is more fully developed, we
decline to adopt a definite time limit for
transmissions by half-duplex terminals.
Parties may, of course, file a petition for
rulemaking to address the imposition of
a definite time limit if, and when there
is sufficient evidence to demonstrate
what the limit should be. Until that
time, the Commission and the National
Telecommunications and Information
Administration (NTIA) will continue to
review applications for half-duplex MES
terminal operational authority (with
requests for waiver of Footnote US315,
as appropriate) on a case-by-case basis.
NTIA indicated to the Commission, in
its case-by-case review of recent
applications to operate half-duplex MES
terminals, that if a MES terminal is
capable of, among other things, ceasing
transmissions and inhibiting further
transmissions within one second, that
terminal would be considered to meet
the real time preemption requirements.
We anticipate that new licenses to
operate half-duplex terminals will be
similarly conditioned, or limited by
waiver of Footnote US315 as in past
practice, to ensure that GMDSS in the
frequency band remain protected.

System Design

26. In the NPRM, the Commission
specifically sought comment only on the
proposed standards in Appendix B and
on the maximum number of seconds to

which half-duplex data MET
transmissions should be limited in order
to ensure the integrity of maritime
distress and safety communications.
Motient, however, has advanced several
system design proposals for providing
priority and preemptive access for
maritime distress and safety
communications. We believe that
Motient’s suggestions are beyond the
scope of this proceeding. Matters such
as how a licensee designs its system to
comport with our rules are properly left
to satellite system operators. Therefore,
once Motient finalizes its system design,
it can seek to amend its construction
and operating authority.

Interference

27. Motorola/Iridium raises concerns
about interference into its system from
out-of-band emissions from Motient
METSs operating in the lower L-band. In
the NPRM, however, the Commission
explained that if the lower L-band
spectrum coordinated for Motient’s
operation does not include spectrum at
the lower band edge it expects that there
will be no adjacent band interference.
The Commission also noted that should
an interference issue arise, it expects the
parties to first attempt to resolve
interference issues among themselves.
We will address such interference issues
only if the parties are unable to reach a
solution. Finally, the Commission noted
that Inmarsat, Australia, Mexico,
Canada, and the Russian Federation are
either now or will soon be using
terminals having out-of-band emissions
similar to the METs operated by
Motient. Consequently, the Commission
noted that Motorola/Iridium may need
to coordinate, worldwide, with all the
parties operating at band edge.

Inmarsat Use of Lower L-Band

28. The Commission also recently
authorized several entities to operate
mobile earth terminals and land earth
stations via Inmarsat satellites to
provide domestic and international
mobile-satellite service in the L-band.
The authorizations were granted
pursuant to the ORBIT Act and our
DISCO 1I decision. In the Inmarsat
Authorization Order, the Commission
stated that the permanent authority for
the specified earth stations to
communicate on frequencies in the
lower L-band granted would not become
effective until further action in this
Lower L-Band proceeding. In the
interim, the Commission granted
applicants Special Temporary Authority
to operate in the lower L-band subject
to further action in the Lower L-band
proceeding. It said that if the decision
in the Lower L-Band Proceeding does

not require modification of the
authorizations granted for use of
Inmarsat, the authorizations would
become effective without further action
by the applicants. Our decision in this
proceeding requires modification only
to the half-duplex terminal the
authorizations granted to Comsat
Corporation/Mobile Communications
(Comsat) and Marinesat
Communications Network d/b/s Stratos
Communications (Stratos) for use of the
Inmarsat system. Accordingly, the
authorizations are now permanent. The
authorizations recently granted to
Comsat and Stratos for 1000 half-duplex
terminals, each, are modified by this
Order to be limited to a term of two
years.

Final Regulatory Flexibility
Certification

29. The Regulatory Flexibility Act of
1980, as amended (“RFA”) requires that
a regulatory flexibility analysis be
prepared for rulemaking proceedings,
unless the agency certifies that “the rule
will not have a significant economic
impact on a substantial number of small
entities.” The RFA generally defines
“small entity”” as having the same
meaning as the terms ‘““small business,”
“small organization,” and ‘“‘small
governmental jurisdiction.” In addition,
the term “small business’” has the same
meaning as ‘““small business concern”
under the Small Business Act. A small
business concern is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field or operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“‘SBA”).

30. The Report and Order adopts and
incorporates into the Commission’s
service rules specific operational
parameters and technical requirements
to ensure that the integrity of maritime
distress and safety will not be
compromised by mobile satellite service
operation in certain portions of the L-
band. By this action the Commission is
essentially codifying the same
conditions that are placed on every
mobile satellite service license for
operation in these portions of the L-
band. There are currently three entities,
Motient Services, Inc., TMI
Communications and Company, L.P.,
and the International Maritime Satellite
Organization (“Inmarsat”), that are
authorized to provide L-band mobile
satellite service in the United States.
None comes within the definition of
small entity. We therefore certify that
the adoption of this Report and Order
will not have a significant economic
impact on a substantial number of small
entities. The Commission will send a
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copy of the Report and Order, including
a copy of this final certification, in a
report to Congress pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996. In addition, the
Report and Order and this final
certification will be sent to the Chief
Counsel for Advocacy of the SBA and
will be published in the Federal
Register.

Ordering Clauses

31. Pursuant to sections 1, 2, 4(i),
303(c), 303(f), 303(g), and 303(r), of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152,154(i),
303(c), 303(f), 303(g), 303(r), parts 2 and
25 of the Commission’s rules are
amended as specified in rule changes
effective September 6, 2002.

List of Subjects in CFR Part 25
Satellites.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 25 as
follows:

PART 25—SATELLITE
COMMUNICATIONS

1. The authority citations for part 25
continue to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies 47 U.S.C. sections 51, 152, 154, 302,
303, and 307, unless otherwise noted.

2. Section 25.136 is amended by
revising the section heading, the
introductory text, and by adding
paragraphs (d) and (e) to read as follows:

§25.136 Operating provisions for earth
stations for each station network in the 1.6/
2.4 GHz and 1.5/1.6 GHz mobile-satellite
services.

In addition to the technical
requirements specified in § 25.213, earth
stations operating in the 1.6/2.4 GHz
and 1.5/1.6 GHz Mobile Satellite
Services are subject to the following
operating conditions:

* * * * *

(d) Any mobile earth station (MES)
associated with the Mobile Satellite
Service operating in the 1530—-1544
MHz and 1626.5-1645.5 MHz bands
shall have the following minimum set of
capabilities to ensure compliance with
Footnote S5.353A and the priority and
real-time preemption requirements
imposed by Footnote US315.

(1) All MES transmissions shall have
a priority assigned to them that
preserves the priority and preemptive

access given to maritime distress and
safety communications sharing the
band.

(2) Each MES with a requirement to
handle maritime distress and safety data
communications shall be capable of
either:

(i) Recognizing message and call
priority identification when transmitted
from its associated Land Earth Station
(LES) or

(ii) Accepting message and call
priority identification embedded in the
message or call when transmitted from
its associated LES and passing the
identification to shipboard data message
processing equipment

(3) Each MES shall be assigned a
unique terminal identification number
that will be transmitted upon any
attempt to gain access to a system.

(4) After an MES has gained access to
a system, the mobile terminal shall be
under control of a LES and shall obtain
all channel assignments from it.

(5) All MESs that do not continuously
monitor a separate signalling channel or
signalling within the communications
channel shall monitor the signalling
channel at the end of each transmission.

(6) Each MES shall automatically
inhibit its transmissions if it is not
correctly receiving separate signalling
channel or signalling within the
communications channel from its
associated LES.

(7) Each MES shall automatically
inhibit its transmissions on any or all
channels upon receiving a channel-shut-
off command on a signalling or
communications channel it is receiving
from its associated LES.

(8) Each MES with a requirement to
handle maritime distress and safety
communications shall have the
capability within the station to
automatically preempt lower
precedence traffic.

(e) Any Land Earth Station (LES)
associated with the Mobile Satellite
Service operating in the 1530-1544
MHz and 1626.5—-1645.5 MHz bands
shall have the following minimum set of
capabilities to ensure that the MSS
system complies with Footnote S5.353A
and the priority and real-time
preemption requirements imposed by
Footnote US315. It should be noted that
the LES operates in the Fixed-Satellite
Service (“FSS”’) as a feeder-link for the
MSS (Radio Regulations 71) and that the
following capabilities are to facilitate
the priority and preemption
requirements. The FSS feeder-link
stations fulfilling these MSS
requirements shall not have any
additional priority with respect to FSS
stations operating with other FSS
systems.

(1) All LES transmissions to mobile
earth stations (MESs) shall have a
priority assigned to them that preserves
the priority and preemptive access given
to maritime distress and safety
communications.

(2) The LES shall recognize the
priority of calls to and from MES and
make channel assignments taking into
account the priority access that is given
to maritime distress and safety
communications.

(3) The LES shall be capable of
receiving the MES identification
number when transmitted and verifying
that it is an authorized user of the
system to prohibit unauthorized access.

(4) The LES shall be capable of
transmitting channel assignment
commands to the MESs.

(5) The communications channels
used between the LES and the MES
shall have provision for signalling
within the voice/data channel, for an
MES, which does not continuously
monitor the LES signalling channel
during the time of a call.

(6) The LES shall transmit periodic
control signalling signals to MES, which
do not continuously monitor the LES
signalling channel.

(7) The LES shall automatically
inhibit all transmissions to MESs to
which it is not transmitting a signalling
channel or signalling within the
communications channel.

(8) The LES shall be capable of
transmitting channel-shut-off
commands to the MESs on signalling or
communications channels.

(9) Each LES shall be capable of
interrupting, and if necessary,
preempting ongoing routine traffic from
an MES in order to complete a maritime
distress, urgency or safety call to that
particular MES.

(10) Each LES shall be capable of
automatically turning off one or more of
its associated channels in order to
complete a maritime distress, urgency or
safety call.

[FR Doc. 02—19889 Filed 8—6—-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 25 and 100

[IB Docket No. 98-21; FCC 02-110]

Policy and Rules for the Direct
Broadcast Satellite Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.
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SUMMARY: In this document the Federal
Communications Commission has
adopted a Report and Order that
modifies direct broadcast satellite (DBS)
regulation to more closely reflect the
regulation of other satellite services, and
moves the rules for DBS, located in part
100, to part 25 (Satellite
Communications) and eliminates part
100 of the Commission’s rules. The
Report and Order streamlines the
regulation of this rapidly growing and
changing service and helps promote fair
and increased competition in the multi-
channel video programming distribution
(“MVPD”’) market. These rules also
promote efficient and expeditious use of
spectrum and orbital resources while
preserving maximum flexibility for DBS
operators. The current rules in part 100,
for the most part, were adopted almost
20 years ago when DBS was envisioned
to be essentially a broadcast-type
service. Since that time, the service has
instead grown into a robust and
successful segment of the satellite
industry with programming services
provided on a subscription basis. The
service rules are revised to comport
with the way that DBS actually operates.
DATES: Effective September 6, 2002.

FOR FURTHER INFORMATION CONTACT: For
more information regarding the Report
and Order, contact Selina Y. Khan,
Attorney Advisor, Satellite Division,
International Bureau, telephone (202)
418-7282 or via the Internet at
skhan@fcc.gov. For additional
information concerning the information
collections contained in this document,
contact Judy Boley at (202) 418-0214, or
via the Internet at jboley@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (R&0O), IB Docket 98-21, FCC
02-110, adopted April 8, 2002 and
released June 13, 2002. The complete
text of this Report and Order is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center, Portals II,
445 12th Street, SW, Room CY-A257,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street SW, Room CY-B402,
Washington, DC 20554, telephone
(202)863-2893, facsimile (202)863-2898
or via email qualexint@aol.com. It is
also available on the Commission’s
website at http://www.fcc.gov.

Paperwork Reduction Act

1. This Report and Order contains
new information collections. The
Federal Communications Commission,
as part of its continuing effort to reduce

paperwork burden, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection(s) contained in
this Report and Order, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. This Report and
Order has been submitted to OMB for
review under the emergency clearance
provisions of the PRA. Public and
agency comments are due September 6,
2002. Emergency clearance is requested
no later than September 6, 2002.

2. The Commission, under the normal
provisions of the PRA, invites the
general public, and other Federal
agencies to comment on the information
collections contained in this proceeding
prior to submitting it to OMB for review.
Public and agency comments are due
September 6, 2002.

3. Comments should address: (a)
Whether the modified collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

OMB Control Number: 3060-0683.

Title: Direct Broadcast Satellite
Service.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents: 6.

Estimated Time Per Response: 1.5—-20
hours.

Frequency of Response: On occasion.

Total Annual Burden: 300 hours.

Total Annual Costs: $50,000.

Needs and Uses: The information
collected will be used by the Federal
Communications Commission as part of
the application and licensing process for
DBS entities. Specifically, applicants for
the DBS service will be required to file
their applications to conform to the
newly-adopted service rules. Without
the newly adopted rules, future DBS
applicants do not have rules in effect to
file under.

Summary of the Report and Order

4. The Federal Communications
Commission has adopted a Report and
Order that revises its rules and policies
governing the Direct Broadcast Satellite
(“DBS”) service. The Report and Order
modifies DBS regulation to more closely
reflect the regulation of other satellite

services, moves the rules for DBS to part
25 and eliminates part 100.

5. The revisions will simplify the
procedures applicable to DBS, eliminate
unnecessary filing requirements, and
harmonize the DBS licensing process
with that of other satellite services. For
example, the Report and Order
eliminates the DBS-specific foreign
ownership limits of § 100.11 of the
Commission’s rules and apply the
statutory foreign ownership provision of
section 310(b) of the Communications
Act. The Commission also clarifies our
geographic service rules to enhance the
delivery of DBS service to the States of
Alaska and Hawaii. The Report and
Order updates and clarifies DBS
technical rules, and clarify due
diligence rules for DBS providers. In
addition, the Commission moves the
service-specific DBS auction rules to
part 25 and defers to the Commission’s
general competitive bidding rules.
Further, the Commission declines
adopting any specific DBS ownership
restrictions, but will continue to analyze
DBS/DBS ownership issues in the
context of assignment and transfer
applications on a case-by-case basis.

6. In this Report and Order the
Commission retains some DBS specific
rules that reflect distinctions between
DBS and other satellite services.
Specifically, the Report and Order
preserves certain specific part 100 rules
(i.e. license terms, due diligence and
geographic service requirements,
competitive bidding, and technical
requirements) in part 25 because DBS is
a unique satellite service in some
respects.

7. In this Report and Order the
Commission eliminated § 100.11 of the
Commission’s rules. In first proposing
rules in 1981, the Commission stated
that it was seeking to apply an “open
and flexible approach” to DBS to “allow
the business judgments of individual
applicants to shape the character of the
service offered.” The Commission stated
that it intended to impose on DBS “only
those regulatory requirements that
[were] expressly mandated by the
Communications Act” to afford the DBS
service maximum regulatory freedom to
develop. In the Report and Order, the
Commission stated that although
§100.11, by its literal terms, extends to
all DBS providers, subscription as well
as broadcast and common carrier, there
is no indication, that the Commaission,
in 1982 when it adopted the rule, meant
to impose foreign ownership restrictions
on DBS providers that are not subject to
the foreign ownership restrictions in
section 310(b).

8. The Commission declined to
impose specific foreign ownership
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limitations on DTH-FSS licensees
providing subscription service in
addition to the statutory limitations in
section 310(a) and (b) of the Act. The
Commission stated that there are no
additional foreign ownership rules for
MVPD services provided to subscribers
by means of cable or DTH satellite
systems, other than those required by
statute. The Commission found that
adopting foreign ownership rules for
DTH-FSS licensees providing
subscription services would affect the
competitiveness of DBS, DTH and of the
MVPD markets, which would be
inconsistent with the Commission’s
efforts to increase competition in the
MVPD market. Moreover, the
Commission has traditionally taken a
deregulatory approach to DTH-FSS and
have refrained from imposing
unnecessary regulations. In addition,
the Commission will apply the
requirements set forth in DISCO II in
deciding questions of access to the U.S.
market by non-U.S. lice DBS providers
will remain subject to the relevant
statutory requirements of section 310 of
the Act.” Thus, all DBS providers will
be subject to section 310(a) of the
Communications Act and to the relevant
sections of Section 310(b) of the Act.

9. The Commission recognizes the
importance of establishing DBS as a
competitor to cable in the multi-channel
video programming distribution market
in the States of Hawaii and Alaska. In
this Report and Order, the Commission
clarifies its geographic service rules to
enhance the delivery of DBS service to
the States of Alaska and Hawaii. Under
current rules, DBS licensees must serve
Alaska and Hawaii if technically
feasible. In this Report and Order, the
Commission recognizes that it is
possible to provide service to Hawaii
and also to significant portions of
Alaska from the 101° W.L orbit location
in addition to the 110° W.L. and 119°
W.L. orbit locations. Furthermore, the
Commission concludes that it is not
technically feasible to serve either
Alaska or Hawaii from the 61.5° W.L.
orbit location. In this Report and Order,
the Commission clarifies that DBS
operators must offer packages of
services in Alaska and Hawaii that are
reasonably comparable to what they
offer in the contiguous 48 states. In an
effort to balance requirements to
provide service to all 50 states, and in
order to avoid dictating system design
or business plans, the Commission
declines to specifically define what
constitutes full or comparable service
although we expect that DBS operators
will offer the same level of service to
customers throughout all 50 states.

Specifically, the Commission clarifies
that it will consider a DBS provider to
be in compliance with this requirement,
contained in § 100.53 of the
Commission’s rules, only if it offers
packages of services in Alaska and
Hawaii that are reasonably comparable
to what the provider offers in the
contiguous 48 states.

10. The Commission does not adopt
any specific DBS/cable cross-ownership
restrictions. The Commission also
deferred this issue to the Cable
Ownership Further Notice of Proposed
Rulemaking in 66 FR 51905, October 11,
2001. The Commission will analyze
DBS/DBS ownership issues in the
context of assignment and transfer
applications on a case-by-case basis.

11. In December of 2002, the
Commission decided to seek further
comment on non-conforming uses of
DBS spectrum because it appeared that
there are a number of orbit locations,
particularly those covering only the
western part of the U.S., that are not
being used to provide DBS service.
Under current rules, a DBS licensee,
after the first five years, must provide
DBS service at least fifty percent of the
time. In this Report and Order the
Commission concludes that it will allow
non-conforming use for all orbital
locations, including the western orbital
locations, for downlink services that
meet the technical requirements for
interference protection. The Report and
Order allows DBS licensees are free to
provide non-conforming services on as
many transponders on any of their
satellites for as large a fraction of the
time as they wish subject to the
Commission’s other requirements for
DBS.

Final Regulatory Flexibility Analysis

12. The Regulatory Flexibility Act of
1980, as amended (“RFA”), requires that
a regulatory flexibility analysis be
prepared for notice and comment rule
making proceedings, unless the agency
certifies that “the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”).

13. As required by the RFA, an Initial
Regulatory Flexibility Analysis
(“IRFA”’) was incorporated in the Notice
of Proposed Rulemaking (“NPRM”) in
1B Docket No. 98-21, 63 FR 11202,
March 6, 1998. The Commission sought
written public comments on the
proposals in the NPRM including
comments on the IRFA. There were no
comments, which discussed or
addressed the IRFA; nor were there
comments on the effect of the proposed
rules on small businesses. Nonetheless,
the Commission considered the
potential significant economic impact of
the proposed rules on small entities.

14. The Report and Order streamlines
and harmonizes the Commission’s
direct broadcast satellite (“DBS”’)
service rules with other regulations
governing satellite communications.
Our objective is to consolidate, where
possible, the DBS services rules with the
rules for other satellite services and
eliminate separate, DBS-specific rules in
part 100 of the Commission’s rules.
Because DBS provides subscription
services, DBS falls within the SBA-
recognized definitions of “Cable
Networks” and ‘“‘Cable and Other
Program Distribution.” These
definitions provide that small entities
are ones with $11.0 million or less in
annual receipts. Small businesses, i.e.
ones with less than $11.0 million in
annual receipts, do not have the
financial ability to become DBS
licensees because of the high
implementation costs associated with
satellite services. Because this is an
established service, with limited
spectrum and orbital resources for
assignment, we estimate that no more
than 15 entities will be Commission
licensees providing these services. In
addition, because of the high
implementation costs and the limited
spectrum resources we believe that none
of the 15 licensees will be small entities.
We expect that no small entities will be
impacted by this rulemaking. Therefore,
we certify that the requirements of the
Report and Order will not have a
significant economic impact on a
substantial number of small entities.

15. The Commission will send a copy
of the Report and Order, including a
copy of this Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act. In addition, the Report and Order
and this final certification will be sent
to the Chief Counsel for Advocacy of the
SBA, and will be published in the
Federal Register.

Ordering Clauses

16. Pursuant to sections 4(i), 7(a), 11,
303(c), 303(f), 303(g), and 303(r) of the
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Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a), 161,
303(c), 303(f), 303(g), 303(r), that the
Report and Order is adopted. Part 25 of
the Commission’s rules is amended as
specified in the rule change, effective
September 6, 2002.

17. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, Shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A); and shall
also send a copy of this Report and
Order, including the Final Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
605(b).

List of Subjects in 47 CFR Parts 25 and
100

Satellites.

Federal Communications Commaission.
William F. Caton,
Deputy Secretary.

Rule Changes

For the reasons discussed in the
preamble, under the authority of 47
U.S.C. 154(i) and 303 the Federal
Communications Commission amends
47 CFR chapter I as follows:

PART 25—SATELLITE
COMMUNICATIONS

1. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309,
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309, and 332, unless otherwise
noted.

2. Section 25.109 is amended by
removing paragraph (b) and by
redesignating paragraph (c) as paragraph
(b)

3. Section 25.111 is amended by
adding paragraph (c) to read as follows:

§25.111 Additional information.

(c) In the Direct Broadcast Satellite
service, applicants and licensees shall
also provide the Commission with all
information it requires in order to
modify the Appendix 30 Broadcasting-
Satellite Service (“BSS’’) Plans and
associated Appendix 30A feeder-link
Plans, if the system uses technical
characteristics differing from those
specified in the Appendix 30 BSS Plans,
the Appendix 30A feederlink Plans,
Annex 5 to Appendix 30 or Annex 3 to
Appendix 30A. For such systems, no

protection from interference caused by
radio stations authorized by other
Administrations is guaranteed until the
agreement of all affected
Administrations is obtained and the
frequency assignment becomes a part of
the appropriate Region 2 BSS and
feeder-link Plans. Authorizations for
which coordination is not completed
and/or for which the necessary
agreements under Appendices 30 and
30A have not been obtained may be
subject to additional terms and
conditions as required to effect
coordination or obtain the agreement of
other Administrations. Applicants and
licensees shall also provide the
Commission with the necessary
Appendix 4 information required by the
ITU Radiocommunication Bureau to
advance publish, coordinate and notify
the frequencies to be used for tracking,
telemetry and control functions of DBS
systems.

4. Section 25.114 is amended revising
paragraphs (c)(13) and (c)(14), and
adding paragraph (c)(22) to read as
follows:

§25.114 Applications for space station
authorizations.
* * * * *

(C] EE

(13) Space station license applicants
subject to this section other than Direct
Broadcast Satellite applicants shall
provide detailed information
demonstrating the financial
qualifications of the applicant to
construct and launch the proposed
satellites. Applications shall provide the
financial information required by
§§ 25.140 (b) through (e), 25.142(a)(4), or
25.143(b)(3), as appropriate;

(14) A clear and detailed statement of
whether the space station is to be
operated on a common carrier basis, or
whether non-common carrier
transactions are proposed. If non-
common carrier transactions are
proposed, describe the nature of the
transactions and specify the number of
transponders to be offered on a non-
common carrier basis. In addition,
satellite applications in the Direct
Broadcast Satellite service must provide
a clear and detailed statement of
whether the space station is to be
operated on a broadcast or non-
broadcast basis.

* * * * *

(22) For satellite applications in the
Direct Broadcast Satellite service, if the
proposed system’s technical
characteristics differ from those
specified in the Appendix 30 BSS Plans,
the Appendix 30A feeder link Plans,
Annex 5 to Appendix 30 or Annex 3 to

Appendix 30A, each applicant shall
provide:

(i) The information requested in
Appendix 4 of the ITU’s Radio
Regulations. Further, applicants shall
provide sufficient technical showing
that the proposed system could operate
satisfactorily if all assignments in the
BSS and feeder link Plans were
implemented; and

(ii) Analyses of the proposed system
with respect to the limits in Annex 1 to
Appendices 30 and 30A.

* * * * *

5. Section 25.121 is amended by

revising paragraph (a) to read as follows:

§25.121 License term and renewals.

(a) License Term. Except for licenses
for DBS facilities, licenses for facilities
governed by this part will be issued for
a period of 15 years. Licenses for DBS
space stations licensed as broadcast
facilities will be issued for a period of
8 years. Licenses for DBS space stations
not licensed as broadcast facilities will
be issued for a period of 10 years.

* * * * *

6. Add § 25.148 to read as follows:

§25.148 Licensing provisions for the
Direct Broadcast Satellite Service.

(a) License terms. License terms for
DBS facilities are specified in
§25.121(a).

(b) Due diligence. (1) All persons
granted DBS authorizations shall
proceed with due diligence in
constructing DBS systems. Permittees
shall be required to complete
contracting for construction of the
satellite station(s) within one year of the
grant of the authorization. The satellite
stations shall also be required to be in
operation within six years of the
authorization grant.

(2) In addition to the requirements
stated in paragraph (b)(1) of this section,
all persons who receive new or
additional DBS authorizations after
January 19, 1996 shall complete
construction of the first satellite in their
respective DBS systems within four
years of grant of the authorization. All
satellite stations in such a DBS system
shall be in operation within six years of
the grant of the authorization.

(3) DBS licensees shall be required to
proceed consistent with all applicable
due diligence obligations, unless
otherwise determined by the
Commission upon proper showing in
any particular case. Transfer of control
of the authorization shall not be
considered to justify extension of these
deadlines.

(c) Geographic service requirements.
Those entities acquiring DBS
authorizations after January 19, 1996, or
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who after January 19, 1996 modify a
previous DBS authorization to launch a
replacement satellite, must provide DBS
service to Alaska and Hawaii where
such service is technically feasible from
the authorized orbital location. This
requirement does not apply to DBS
satellites authorized to operate at the
61.5° W.L. orbital location. DBS
applicants seeking to operate from
locations other than 61.5° W.L. who do
not provide service to Alaska and
Hawaii, must provide technical analyses
to the Commission demonstrating that
such service is not feasible as a
technical matter, or that while
technically feasible such services would
require so many compromises in
satellite design and operation as to make
it economically unreasonable.

(d) DBS subject to competitive
bidding. Mutually exclusive initial
applications to provide DBS are subject
to competitive bidding procedures. The
general competitive bidding procedures
set forth in part 1, subpart Q of this
chapter will apply unless otherwise
provided in this part.

(e) DBS long form application.
Winning bidders are subject to the
provisions of § 1.2107 of this chapter
except that in lieu of a FCC Form 601
each winning bidder shall submit the
long-form satellite service application
(FCC Form 312) within thirty (30) days
after being notified by Public Notice that
it is the winning bidder. Each winning
bidder will also be required to submit
by the same deadline the information
described in § 25.215 (Technical) and
§25.601 (EEO), and in paragraph (f) of
this section. Each winner also will be
required to file, by the same deadline,

a signed statement describing its efforts
to date and future plans to come into
compliance with any applicable
spectrum limitations, if it is not already
in compliance. Such information shall
be submitted pursuant to the procedures
set forth in § 25.114 and any associated
Public Notices.

(f) Technical qualifications. DBS
operations must be in accordance with
the sharing criteria and technical
characteristics contained in Appendices
30 and 30A of the ITU’s Radio
Regulations. Operation of systems using
differing technical characteristics may
be permitted, with adequate technical
showing, and if a request has been made
to the ITU to modify the appropriate
Plans to include the system’s technical
parameters.

7. Section 25.201 is amended by
adding the following definition in
alphabetical order to read as follows:

§25.201 Definitions.

* * * * *

Direct Broadcast Satellite Service. A
radiocommunication service in which
signals transmitted or retransmitted by
space stations, using frequencies
specified in § 25.202(a)(7), are intended
for direct reception by the general
public. For the purposes of this
definition, the term direct reception
shall encompass both individual

reception and community reception.
* * * * *

8. Section 25.202 is amended by
revising footnote 9 in paragraph (a)(1)
and by adding paragraph (a)(7) to read
as follows:

§25.202 Frequencies, frequency tolerance
and emission limitations.

(a] * *x *

* * * * *

9 The use of the band 17.3—17.8 GHz by the
Fixed-Satellite Service (Earth-to-space) is
limited to feeder links for the Direct
Broadcast Satellite Service, and the sub-band
17.7-17.8 GHz is shared co-equally with
terrestrial fixed services.

* * * * *

(7) The following frequencies are
available for use by the Direct Broadcast
Satellite service:
12.2-12.7 GHz: Space-to-Earth.

* * * * *

9. Add §25.215 to read as follows:

§25.215 Technical requirements for space
stations in the Direct Broadcast Satellite
Service.

In addition to § 25.148(f), space
station antennas operating in the Direct
Broadcast Satellite Service must be
designed to provide a cross-polarization
isolation such that the ratio of the on-
axis co-polar gain to the cross-polar gain
of the antenna in the assigned frequency
band shall be at least 30 dB within its
primary coverage area.

10. Section 25.601 is revised to read
as follows:

§25.601 Equal employment opportunity
requirement.

Notwithstanding other EEO
provisions within these rules, an entity
that uses an owned or leased fixed-
satellite service or direct broadcast
satellite service facility (operating under
this part) to provide video programming
directly to the public on a subscription
basis must comply with the equal
employment opportunity requirements
set forth in part 76, subpart E, of this
chapter, if such entity exercises control
(as defined in part 76, subpart E, of this
chapter) over the video programming it
distributes. Notwithstanding other EEO
provisions within these rules, a licensee
or permittee of a direct broadcast
satellite station operating as a
broadcaster must comply with the equal

employment opportunity requirements
set forth in part 73.

10a. Add subpart J to part 25 to read
as follows:

Subpart J—Public Interest Obligations

§25.701 Public interest obligations.

(a) DBS providers are subject to the
public interest obligations set forth in
paragraphs (b) and (c) of this section.
For purposes of this rule, DBS providers
are any of the following:

(1) Entities licensed to operate
satellites in the 12.2—12.7 GHz DBS
frequency bands; or

(2) Entities licensed to operate
satellites in the Ku-band fixed satellite
service and that sell or lease capacity to
a video programming distributor that
offers service directly to consumers
providing a sufficient number of
channels so that four percent of the total
applicable programming channels yields
a set-aside of at least one channel of
non-commercial programming pursuant
to paragraph (c) of this section, or

(3) Non-U.S. licensed satellite
operators in the Ku-band that offer
video programming directly to
consumers in the United States
pursuant to an earth station license
issued under part 25 of this title and
that offer a sufficient number of
channels to consumers so that four
percent of the total applicable
programming channels yields a set-aside
of one channel of non-commercial
programming pursuant to paragraph (c)
of this section,

(b) Political broadcasting
requirements—(1) Reasonable access.
DBS providers must comply with
Section 312(a)(7) of the
Communications Act of 1934, as
amended, by allowing reasonable access
to, or permitting purchase of reasonable
amounts of time for, the use of their
facilities by a legally qualified candidate
for federal elective office on behalf of
his or her candidacy.

(2) Use of facilities. DBS providers
must comply with Section 315 of the
Communications Act of 1934, as
amended, by providing equal
opportunities to legally qualified
candidates.

(c) Carriage obligation for
noncommercial programming—(1)
Reservation requirement. DBS providers
shall reserve four percent of their
channel capacity exclusively for use by
qualified programmers for
noncommercial programming of an
educational or informational nature.
Channel capacity shall be determined
annually by calculating, based on
measurements taken on a quarterly
basis, the average number of channels
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available for video programming on all
satellites licensed to the provider during
the previous year. DBS providers may
use this reserved capacity for any
purpose until such time as it is used for
noncommercial educational or
informational programming.

(2) Qua]ifiec}) programmer. For
purposes of these rules, a qualified
programmer is:

(i) A noncommercial educational
broadcast station as defined in section
397(6) of the Communications Act of
1934, as amended,

(ii) A public telecommunications
entity as defined in section 397(12) of
the Communications Act of 1934, as
amended,

(iii) An accredited nonprofit
educational institution or a
governmental organization engaged in
the formal education of enrolled
students (A publicly supported
educational institution must be
accredited by the appropriate state
department of education; a privately
controlled educational institution must
be accredited by the appropriate state
department of education or the
recognized regional and national
accrediting organizations), or

(iv) A nonprofit organization whose
purposes are educational and include
providing educational and instructional
television material to such accredited
institutions and governmental
organizations.

(v) Other noncommercial entities with
an educational mission.

(3) Editorial control. (i) A DBS
operator will be required to make
capacity available only to qualified
programmers and may select among
such programmers when demand
exceeds the capacity of their reserved
channels.

(ii) A DBS operator may not require
the programmers it selects to include
particular programming on its channels.

(iii) A DBS operator may not alter or
censor the content of the programming
provided by the qualified programmer
using the channels reserved pursuant to
this section.

(4) Non-commercial channel
limitation. A DBS operator cannot
initially select a qualified programmer
to fill more than one of its reserved
channels except that, after all qualified
entities that have sought access have
been offered access on at least one
channel, a provider may allocate
additional channels to qualified
programmers without having to make
additional efforts to secure other
qualified programmers.

(5) Rates, terms and conditions. (i) In
making the required reserved capacity
available, DBS providers cannot charge

rates that exceed costs that are directly
related to making the capacity available
to qualified programmers. Direct costs
include only the cost of transmitting the
signal to the uplink facility and
uplinking the signal to the satellite.

(ii) Rates for capacity reserved under
paragraph (a) of this section shall not
exceed 50 percent of the direct costs as
defined in this section.

(iii) Nothing in this section shall be
construed to prohibit DBS providers
from negotiating rates with qualified
programmers that are less than 50
percent of direct costs or from paying
qualified programmers for the use of
their programming.

(iv) DBS providers shall reserve
discrete channels and offer these to
qualifying programmers at consistent
times to fulfill the reservation
requirement described in these rules.

(6) Public file. (i) Each DBS provider
shall keep and permit public inspection
of a complete and orderly record of:

(A) Quarterly measurements of
channel capacity and yearly average
calculations on which it bases its four
percent reservation, as well as its
response to any capacity changes;

(B) A record of entities to whom
noncommercial capacity is being
provided, the amount of capacity being
provided to each entity, the conditions
under which it is being provided and
the rates, if any, being paid by the
entity;

(C) A record of entities that have
requested capacity, disposition of those
requests and reasons for the disposition;
and

(D) A record of all requests for
political advertising time and the
disposition of those requests.

(ii) All records required by this
paragraph shall be placed in a file
available to the public as soon as
possible and shall be retained for a
period of two years.

(7) Effective date. DBS providers are
required to make channel capacity
available pursuant to this section upon
the effective date. Programming
provided pursuant to this rule must be
available to the public no later than six
months after the effective date.

PART 100—[REMOVED]

11. Remove part 100.

[FR Doc. 02-19888 Filed 8—6—02; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket 01-276; FCC 02-209]

Table of Allotments To Delete
Noncommercial Reservation on
Channel *16, 482-488 MHz, Pittsburgh,
PA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission has before it
a petition filed by WQED Pittsburgh
(“QED”), licensee of noncommercial
educational television stations
WQED(TV), Channel *13 and
WQEX(TV), Channel *16 in Pittsburgh,
wherein it requests that the Commission
dereserve Channel *16 and permit QED
to sell the station to ShootingStar, a
commercial entity. The Commission
grants QED’s request and permits QED
to sell WQEX(TV) and use the proceeds
to improve its financial condition,
construct DTV facilities for its
remaining station, and fund a
permanent programming endowment.
DATES: Effective September 6, 2002.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein (202) 418-1600, Video
Division, Media Bureau.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order Amendment of the Television
Table of Allotments to Delete
Noncommercial Reservation on Channel
*16, 482-488 MHz, Pittsburgh,
Pennsylvania (‘“Report and Order”’), MM
Docket, 01-276, FCC 02—209, adopted
July 11, 2002 and released July 18, 2002.
The full text of this Report and Order

is available for inspection and copying
during normal business hours in the
FCC Reference Room, Room CY-A257,
Portals II, 445 12th Street, SW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, Vistronix, Inc.

Synopsis of Report and Order

The Report and Order finds that QED
remains in financial distress, that it has
taken dramatic steps to improve its
financial condition, including reducing
its workforce by half and selling
available assets, and that QED and its
auditors both conclude that the sale of
WQEX(TV) as a commercial station is
crucial to QED’s financial recovery. The
Report and Order also concludes that
the Pittsburgh area can no longer
support both WQED(TV) and
WQEX(TV), given its population
decline, and the downward trend in
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contributions to QED. On balancing the
needs and abilities of QED, given its
financial condition and the community
from which it derives support, the
Commission finds that the continued
use of the second channel is no longer
necessary to meet the educational,
instructional and cultural needs of the
Pittsburgh community, especially since
upon dereservation and sale of
WQEX(TV), and initiation of digital
service, QED will be able to
substantially increase the amount of free
over-the-air educational service.

The Report and Order concludes that
QED’s circumstances are highly unique
and that the public interest would be
served by waiving the Commission’s
policy disfavoring dereservation. The
Report and Order also concludes that
the record supports waiver of the policy
requiring that newly dereserved
channels be made available for
competing applications.

Procedural Matters

The Commission has determined that
the relevant provisions of the Regulatory
Flexibility Act of 1980 do not apply to
rule making proceeds to amend the TV
and DTV Table of Allotments, §§73.606
and 73.622(b). See Certification that
Sections 603 and 604 of the Regulatory
Flexibility Act Do Not Apply to Rule
Making to Amend Sections 73.202(b),
73.504, and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
February 9, 1981.

Ordering Clauses

The Commission further finds that
unique public interest considerations
and benefits support a waiver of the
policy set forth in the Sixth Report and
Order requiring that newly dereserved
channels be made available for
competing applications.

It is further ordered, That pursuant to
Section 316(a) of the Communications
Act of 1934, as amended, the
authorization of WQED Pittsburgh for
station WQEX(TV) is modified to
specify operation on Channel 16 in lieu
of Channel *16.

List of Subjects 47 CFR Part 73

Digital television broadcasting,
Television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.606 [Amended]

2. Section 73.606, the Table of TV
Allotments under Pennsylvania is
amended by removing Channel *16 at
Pittsburgh and adding in its place
Channel 16 at Pittsburgh.

§73.622 [Amended]

3. Section 73.622(b), the Table of
Digital Television Allotments under
Pennsylvania is amended by removing
Channel *26 at Pittsburgh and adding in
its place Channel 26 at Pittsburgh.

[FR Doc. 02-20071 Filed 8—6—02; 12:45 pm]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al18

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Carson
Wandering Skipper

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
the Carson wandering skipper
(Pseudocopaeodes eunus obscurus) to
be endangered under the Endangered
Species Act of 1973, as amended (Act).
The Carson wandering skipper is
currently known from only two
populations, one in Washoe County,
Nevada, and one in Lassen County,
California. The subspecies is found in
grassland habitats on alkaline
substrates.

Extinction could occur from naturally
occurring events or other threats due to
the small, isolated nature of the known
populations of the Carson wandering
skipper. These threats include habitat
destruction, degradation, and
fragmentation due to urban and
residential development, wetland
habitat modification, agricultural
practices (such as excessive livestock
grazing), gas and geothermal
development, and nonnative plant
invasion. Other threats include
collecting, livestock trampling, water
exportation projects, road construction,

recreation, pesticide drift, and
inadequate regulatory mechanisms. We
find these threats constitute immediate
and significant threats to the Carson
wandering skipper. This rule
implements Federal protection provided
by the Act for the subspecies.

DATES: This rule becomes effective on
August 7, 2002.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Nevada Fish and Wildlife
Office, 1340 Financial Boulevard, Suite
234, Reno, NV 89502.

FOR FURTHER INFORMATION CONTACT:
Robert D. Williams, Field Supervisor,
Nevada Fish and Wildlife Office (see
ADDRESSES section) (telephone 775/861—
6300; facsimile 775/861-6301), or
Wayne White, Field Supervisor,
Sacramento Fish and Wildlife Office,
2800 Cottage Way, Room W-2605,
Sacramento, CA 95825—1846 (telephone
916/414—6000; facsimile 916/414-6712).
SUPPLEMENTARY INFORMATION:

Background

The genus Pseudocopaeodes in the
family Hesperiidae and subfamily
Hesperiinae (grass skippers) contains
only one species, Pseudocopaeodes
eunus. Members of Hesperiidae are
called skippers because of their
powerful flight. While their flight may
be faster than butterflies, they seldom
fly far and few species migrate (Scott
1986).

The species Pseudocopaeodes eunus
is thought to consist of five subspecies.
The Carson wandering skipper (P. e.
obscurus) is locally distributed in
grassland habitats on alkaline substrates
in eastern California and western
Nevada. P. e. eunus is located in
western desert areas of southern
California; P. e. alinea is found in
eastern desert areas of southern
California and in southern Nevada; and
P. e. flavus is found in western and
central Nevada (Brussard 2000). In 1998,
what is believed to be an undescribed
fifth subspecies of P. eunus was found
in Mono County, California. George
Austin of the Nevada State Museum and
Historical Society in Las Vegas is
working to formally describe this fifth
subspecies (Brussard 2000). Except for
the Carson wandering skipper, the
subspecies of P. eunus do not have
universally accepted common names.

The Carson wandering skipper was
collected in 1965 by Peter Herlan,
Nevada State Museum, at a location
north of U.S. Highway 50, Carson City,
Nevada. It was first described by George
Austin and John Emmel (1998), based
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on 51 adult specimens. The body is
tawny orange above except for a narrow
uniform border and black veins near the
border at the outer edge of the wing. The
upper forewing and hindwing are
orange with darker smudging. The lower
surface of the hindwings is pale creamy
orange with two creamy rays extending
from the base of the wing to its margin,
and there may be dusky suffusions
along the wing veins (MacNeill 1975).
Males tend to average 13.1 millimeters
(mm) (0.52 inches (in)) in size (ranging
from 12.0 to 13.9 mm (0.47 to 0.55 in))
(size is forewing length from base to
apex). Females average 14.7 mm (0.58
in) in size, and range from 13.4 to 15.6
mm (0.53 to 0.61 in) from forewing base
to apex. The female’s dorsal (upper)
surface is similar to the male’s but with
heavier dusting on the discal (relating to
a disk) area of the hindwing. The
female’s ventral surface (undersurface of
the abdomen) is similar in appearance
to the male’s (Austin and Emmel 1998).

The Carson wandering skipper can be
distinguished from the other subspecies
of Pseudocopaeodes eunus by a
combination of several characteristics.
The Carson wandering skipper is
browner and less intensely orange on its
dorsal surface, with thicker black
coloring along the veins, outer margin,
and on both basal surfaces; and it is
duller, overall, with an expanse of
bright yellow and orange ground color,
especially on the ventral surface,
interrupted by broadly darkened veins
(Austin and Emmel 1998).

Carson wandering skipper females lay
their cream-colored eggs on salt grass
(Distichlis spicata (L.) Greene) (Hickman
1993), the larval host plant for the
subspecies (Garth and Tilden 1986;
Scott 1986). This is a common plant
species in the saltbush-greasewood
community of the intermountain west.
Salt grass usually occurs where the
water table is high enough to keep its
roots saturated for most of the year
(West 1988, as cited in Brussard et al.
1998).

No other observations have been
made of the early life stages of the
Carson wandering skipper. However,
the Carson wandering skipper’s life
cycle is likely similar to other species of
Hesperiinae. Larvae (immature,
wingless, often worm-like form) of the
subfamily Hesperiinae live in silked-leaf
nests, and some species make their nests
partially underground. Larvae are
usually green or tan and have a dark
head and black collar. Pupae
(intermediate stage between larvae and
adult) generally rest in the nest, and
larvae generally hibernate (Scott 1986).
Minno (1994) described a last instar
(stage between molts) larvae and a pupa

of Pseudocopaeodes eunus, based on
one specimen of each collected in
California. Some larvae may be able to
extend their period of diapause (period
of dormancy) for more than one season
depending on the individual and
environmental conditions (Dr. Peter
Brussard, University of Nevada, Reno,
pers. comm., 2001). Carson wandering
skippers may differ from other P. eunus
in producing only one brood per year
during June to mid-July (Austin and
Emmel 1998).

The other subspecies produce a
second brood in late July to late
September (Austin and Emmel 1998).
Sites occupied by the Carson wandering
skipper have been searched during
August and September and a second
brood has not been found (Austin and
Emmel 1998; Brussard et al. 1999).
However, additional research is needed
to confirm that the Carson wandering
skipper produces only one brood per
year.

Little is known about the specific
habitat requirements of the Carson
wandering skipper, beyond the
similarities recognized among known
locations of this subspecies. As a result,
the habitat requirements stated could
apply to the species as a whole
(Brussard et al. 1999). Habitat
requirements for butterflies in general
include: (1) Presence of a larval host
plant; (2) appropriate thermal
environment for larval development and
diapause, and adult mate location and
oviposition (to lay eggs); and (3) a nectar
source (Brussard et al. 1999). Based on
commonalities of known, occupied
sites, suitable habitat for the Carson
wandering skipper has the following
characteristics: elevation of less than
1,524 meters (5,000 feet); located east of
the Sierra Nevada; presence of salt grass;
open areas near springs or water; and
geothermal activity.

There are no data in the literature on
the micro-habitat requirements of the
Carson wandering skipper (Brussard et
al. 1999). However, it is likely that
suitable larval habitat is related to the
water table. Many salt grass areas are
inundated in the spring, and larvae do
not develop under water. During wet
years, larval survival depends on salt
grass areas being above standing water.
In dry years, survival is probably related
to the timing of the host plant
senescence (aging). Therefore, micro-
topographic variation (slight
irregularities of a land surface) is
probably important for larval survival
because it provides a greater variety of
appropriate habitat over time (Brussard
et al. 1999). Since the few historic
collections of the Carson wandering
skipper have been near hot springs, it is

possible this subspecies may require the
higher water table or ground
temperatures associated with these areas
to provide the appropriate temperatures
for successful larval development
(Brussard et al. 1999).

Adult Carson wandering skippers
require nectar for food. Adults of all the
species in the grass skipper subfamily
seem to visit flowers, and sap-feeding is
absent or rare (Scott 1986). There are no
known observations of the Carson
wandering skipper utilizing mud or
other substances to obtain nutrients (P.
Brussard, pers. comm., 2002a). Few
plants that can serve as nectar sources
grow in the highly alkaline soils
occupied by salt grass. For a salt grass
area to be appropriate habitat for the
Carson wandering skipper, an
appropriate nectar source must be
present and in bloom during the flight
season. Plant species known to be used
by the Carson wandering skipper for
nectar include a mustard (Thelypodium
crispum), racemose golden-weed
(Pyrrocoma racemosus), and slender
birds-foot trefoil (Lotus tenuis)
(Brussard et al. 1999). If alkaline-
tolerant plant species are not present,
but there is a fresh-water source to
support alkaline-intolerant nectar
sources adjacent to the larval host plant,
the area may provide suitable habitat
(Brussard et al. 1999).

No information is available on
historic population numbers of the
Carson wandering skipper. It is possible
that a fairly large population of the
subspecies occurred from the Carson
Hot Springs site to the Carson River.
Outflow from the springs likely
supported a water table high enough for
salt grass and a variety of nectar sources
to grow. Urban development, water
diversions, and wetland manipulations
have eliminated most of the habitat type
in this area (Brussard 2000).

Likewise, it is possible that
appropriate habitat once existed for the
Carson wandering skipper between the
existing populations in Lassen County,
California, and Washoe County, Nevada
(P. Brussard, pers. comm., 2001). The
population locations are approximately
120 kilometers (km) (75 miles (mi))
apart, and while the dispersal capability
of the Carson wandering skipper is
unknown, it is unlikely that any current
genetic exchange occurs between the
two populations. Over time, the habitat
between the two populations has
become unsuitable and fragmented due
to agriculture and development, and the
two populations have become isolated
from one another. The subspecies likely
represents a remnant of a more widely
distributed complex of populations in
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the western Lahontan basin (Brussard et
al. 1999).

In 1998, collections of four of the
Pseudocopaeodes eunus subspecies
were made for a genetic study by
University of Nevada-Reno (UNR)
researchers (Brussard et al. 1999). In
addition to collections made of the
Carson wandering skipper at the
Washoe County site (24) and the Lassen
County site (25), individuals of three
other P. eunus subspecies (173) were
also collected. P. e. eunus individuals
were not collected due to their scarcity.
Genetic analysis was based on an
analysis of allozyme (i.e., protein)
variation (Brussard et al. 1999). Levels
of heterozygosity (genetic variability)
were low in all but two populations of
P. eunus, and the average heterozygosity
over the nine populations was also low.
The low levels of heterozygosity in
many of the populations is likely due to
repeated extirpation events,
recolonizations, and population and
genetic bottlenecks throughout the
Holocene geologic period (beginning
10,000 years ago) to the present time
(Brussard et al. 1999).

Population Sites

Historically, population locations
included the type locality found near
the Carson Hot Springs in Carson City,
Carson City County, NV, and one other
site in Lassen County, CA. When
described in Austin and Emmel (1998),
specimens from two additional sites,
Dechambean Hot Springs at Mono Lake
and Hot Springs, Mono County, CA,
were assigned, with uncertainty due to
their small numbers, to the Carson
wandering skipper subspecies. Based on
1998 surveys by Brussard et al. (1999),
these Mono County specimens would be
more appropriately assigned to the
currently undescribed subspecies
(George Austin, Nevada State Museum
and Historical Society, pers. comm.,
2001).

Surveys conducted in 1997 in the
vicinity of Carson City, and in 1998
throughout potential, suitable habitat in
Nevada and California, found two new
nectar sites occupied by the Carson
wandering skipper. One site was located
in Washoe County, NV, and the other
site (two locations) was found in Lassen
County, CA. The site in Lassen County
could be a rediscovery of the area where
Carson wandering skippers were
collected in the 1970s; however, the
collection record is too vague to be
certain (P. Brussard, pers. comm., 2001).
Despite additional, more limited
attempts at finding other populations in
2000 and 2001, none have been found
(P. Brussard, pers. comm., 2000;
Rebecca Niell, UNR, pers. comm., 2001).

While results of the surveys conducted
in 2001 for the other subspecies of
Pseudocopaeodes eunus are still
pending, no new Carson wandering
skipper populations were found during
these surveys (R. Niell, pers. comm.,
2002).

Carson City Site

The Carson City site was surveyed for
the Carson wandering skipper by the
UNR from 1997 to 2001. Only five
individuals (four males and one female)
were observed during surveys in June
1997. One possible sighting of a Carson
wandering skipper occurred at a project
site in 1998 (Brussard et al. 1999). No
individuals were observed at this site in
1999 or 2000 (P. Brussard, pers. comm.,
2000). In 2001, searches were again
conducted with no individuals observed
(R. Niell, pers. comm., 2001). Habitat
changes resulting from drainage
manipulations for residential and
commercial development are likely
responsible for this possible extirpation
(Brussard et al. 1999). Construction of a
freeway bypass will eliminate and
fragment the remaining habitat (5 ha (12
ac)) of the Carson wandering skipper at
this site.

An area just south of the Carson City
site was also surveyed in 1997 and
1998. Twelve hectares (ha) (30 acres
(ac)) of potential habitat were present
(Paul Frost, Nevada Department of
Transportation (NDOT), in litt., 1998),
however, no Carson wandering skippers
were found during the surveys
(Brussard et al. 1999). Approximately 5
ha (12 ac) of this potential habitat will
be impacted by the construction of the
Carson Highway 395 bypass (Alan
Jenne, NDOT, pers. comm., 1999).
Brussard et al. (1997) found no other
suitable habitat in the vicinity of Carson
City in 1997.

Because of habitat destruction,
degradation, and fragmentation, the
Carson wandering skipper has probably
been extirpated from the Carson City
site.

Washoe County Site

The nectar site in Washoe County
occurs on Bureau of Land Management
(BLM) administered lands and adjacent
private lands. This nectar site is
estimated to be about 10 to 12 ha (25 to
30 ac), with approximately half of the
site occurring on BLM lands and half on
private lands (Brussard et al. 1999). The
nectar source at this site (racemose
golden-weed) is abundant, as is salt
grass. A few Carson wandering skippers
were seen approximately 1.6 km (1 mi)
northeast of the nectar site. This
suggests the Carson wandering skipper
may occur in small numbers elsewhere

in adjacent areas (Brussard et al. 1999).
Surveys were not conducted in 1999 or
2000 at this site. In 2001, searches of
this area were made to confirm the
Carson wandering skipper’s presence.
Five individuals were found at the
nectar site on BLM lands; private lands
were not searched (Virginia Rivers,
Truckee Meadows Community College,
pers. comm., 2001).

Lassen County Site

Two locations where the subspecies is
found in Lassen County occur
approximately 8 km (5 mi) apart. One
location occurs on public lands
managed by the California Department
of Fish and Game (CDFG property).
Another location is found on both
private and public lands (private/public
property). In 1998, two individuals were
observed on the CDFG property, while
several individuals were observed at a
nectar site less than 2 ha (5 ac) in size
on the private/public property. UNR did
not conduct surveys at either of these
locations in 1999. Surveys were
conducted in 2000 and, while several
individuals were seen on the private/
public property nectar site location,
none were seen on the CDFG property.
Salt grass is abundant in the
surrounding area of the private/public
property but the attraction appears to be
the nectar source, which is slender
birds-foot trefoil. In 2001, searches were
conducted to confirm the Carson
wandering skipper’s presence. A few
sightings (three one day and four on
another day) were observed on the
private/public property nectar site, but
again, none were observed on the CDFG
property (V. Rivers, pers. comm., 2001).

Previous Federal Action

On May 22, 1984, we published an
invertebrate wildlife Notice of Review
in the Federal Register (49 FR 21664)
designating Pseudocopaeodes eunus
eunus as a category 2 candidate.
Category 2 candidates were those
species for which we had information
indicating that listing may be
appropriate, but for which additional
information was needed to support the
preparation of a proposed rule. The
entity now known as the Carson
wandering skipper was included in P. e.
eunus; however, in early 1995, we were
informed by Mr. George Austin that the
Carson wandering skipper was a
distinct, undescribed subspecies (G.
Austin, pers. comm., 1995). In the
February 28, 1996, Notice of Review (61
FR 7596), we discontinued the use of
multiple candidate categories and
considered the former category 1
candidates as simply “candidates” for
listing purposes. The Carson wandering
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skipper was removed from the
candidate list at that time.

Following an updated assessment of
the status of the Carson wandering
skipper and its vulnerability to threats
in 1998, we included this taxon as a
candidate species in the Notice of
Review published in the Federal
Register on October 25, 1999 (64 FR
57533), with a listing priority number of
12.

A petition dated November 9, 2000,
from Mr. Scott Hoffman Black,
Executive Director, The Xerces Society,
and received by the Service on
November 10, 2000, requested that we
emergency list the Carson wandering
skipper as an endangered species
throughout its range, and designate
critical habitat concurrent with the
listing. We responded in a letter dated
February 20, 2001, that we would not
publish a petition finding for the Carson
wandering skipper because it was
already listed as a candidate species in
the most recent Notice of Review (64 FR
57533). This meant that we had already
determined that listing was warranted
for the species. We indicated we would
continue to monitor the status of the
Carson wandering skipper, and if an
emergency listing was warranted, we
would act accordingly, or list the
subspecies when the action was not
precluded by higher priorities.

In addition, the petitioner had also
requested emergency listing of the entire
species. We responded in our February
20, 2001, letter to the petitioner that we
did not believe that an emergency
situation existed at the time for the
remaining subspecies. Surveys for
Pseudocopaeodes eunus spp. were
conducted in 1998 throughout potential,
suitable habitat in Nevada and
California (Brussard et al. 1999). Of the
78 sites (48 new; 30 historic) visited, P.
eunus spp. were found at 14 sites. Of
the 30 historic sites, P. eunus spp. were
found at 8 sites. Seven areas (2 in
Nevada; 5 in California) which were
historic sites for these subspecies were
not visited. We contracted with UNR to
have additional status surveys
conducted in 2001 for these other
subspecies of P. eunus, and results of
these surveys are pending. These
surveys will assist in determining their
status, and if we find that a listing of the
remaining subspecies is warranted, we
will act accordingly.

On August 28, 2001, we reached an
agreement with the Center for Biological
Diversity, California Native Plant
Society, Southern Appalachian
Biodiversity Project, and Foundation for
Global Sustainability to complete work
on a number of species proposed for
listing. Under this “miniglobal”

agreement, we agreed to issue several
final listing decisions, propose a
number of other species for listing, and
review three species for emergency
listing, including the Carson wandering
skipper (Center for Biological Diversity,
et al. v. Norton, Civ. No. 01-2063 (JR)
(D.D.C.), entered by the court on
October 2, 2001).

The Carson wandering skipper was
included in the October 30, 2001,
candidate Notice of Review (66 FR
54808), but with a listing priority
number change from a 12 to a 3. We
made this change because we have been
unsuccessful implementing actions
outlined in a draft conservation plan for
the subspecies and two additional
threats appear imminent. These threats
include: (1) A proposed water
exportation project in the vicinity of the
Washoe County site that is a potential
threat to the subspecies and its habitat;
and (2) tall whitetop (Lepidium
latifolium), a nonnative invasive plant,
becoming established at the Lassen
County site and is a threat to the
subspecies’ nectar source.

On November 29, 2001, we issued an
emergency rule listing the Carson
wandering skipper as an endangered
species because we found that a number
of threats constituted immediate and
significant risk to the subspecies (66 FR
59537). A proposed rule to list the
Carson wandering skipper was
published in the Federal Register
concurrently with the emergency rule
(66 FR 59550). The proposed rule
opened a 60-day comment period which
closed on January 28, 2002.

On May 7, 2002, we reopened the
public comment period to allow
additional time for all interested parties
to submit written comments on the
proposal, and to give notice of a public
informational meeting (67 FR 30645).
The comment period was open for 30
days and closed June 6, 2002.

The Carson wandering skipper was
included in the Candidate Notice of
Review (67 FR 40657) published June
13, 2002.

Summary of Comments and
Recommendations

In the November 29, 2001, proposed
rule (66 FR 59550), we requested that all
interested parties submit factual reports,
information, and comments that might
contribute to the development of the
final listing decision. We contacted
appropriate State and Federal agencies,
county and city governments, scientific
organizations and authorities, and other
interested parties and requested them to
comment. We published legal notices in
the Nevada Appeal on December 16, the
Lassen County Times on December 18,

and the Reno Gazette Journal on
December 19, 2001. Following the
publication of the proposed rule, we
received a total of 183 comments from
individuals or organizations. We opened
a second comment period on May 7,
2002 for 30 days to give the public
additional time to comment (67 FR
30645). We also held a public
informational meeting in Susanville, CA
on May 22, 2002. We received an
additional 248 comments during the
second comment period, for a total of
431 comments. Of the comments
received, 263 were in support of the
listing action, 165 were opposed to the
listing, and 3 were neutral. Comments
providing additional information were
incorporated where appropriate. We
have addressed each of the substantive
issues raised by commenters and
grouped them into several issues that
are discussed below.

Issue 1: A number of commenters
were opposed to the listing stating there
was a lack of information to support a
listing of the Carson wandering skipper
as endangered.

Our Response: Since its discovery in
1965, data collections of the Carson
wandering skipper have been limited to
surveys, literature review, and
collection records. The best scientific
and commercial data available indicate
the subspecies occurs at only two
known sites and has been extirpated
from a third site.

Geographic Information System
modeling was incorporated into the
Brussard et al. (1999) study to identify
potential habitats for surveying. All
records of P. eunus from various sources
were compiled. Habitat characteristics,
based on the records as well as areas of
salt desert scrub and low elevation
sagebrush vegetation and water sources
along eastern California and western
Nevada, were mapped. A total of 78
sites, 30 historic sites and 48 potential
new sites were surveyed for the Carson
wandering skipper and the other
subspecies to assist in determining the
Carson wandering skipper’s range.
Twenty-two of these historic and
potential sites were located in the
northern areas within the potential
range of the Carson wandering skipper.
As aresult of surveys, two new
populations of the Carson wandering
skipper were found. The Carson City
historic population of Carson wandering
skipper is believed extirpated. At this
time, only two known populations are
extant. All of the surveys were
conducted by qualified field biologists
during the proper time of year and time
of day when the Carson wandering
skipper could reasonably be expected to
be active, evident, and identifiable.
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We have prepared a survey protocol
to determine habitat suitability and
presence or absence of the Carson
wandering skipper, and to provide
consistency among surveyors. This
protocol is currently being used by
consultants reviewing various current
and proposed projects during the 2002
survey season. We will evaluate the
appropriateness of the protocol for
accuracy, usefulness of data, and
implementation, and the protocol will
be revised as needed. Additional
monitoring of occupied sites will be
needed to determine population sizes
and trends in the future.

Surveys to estimate population size of
the Carson wandering skipper have not
been conducted. We recognize that
population estimates refine our
understanding of the status of the
subspecies. However, the abundance of
insect species can fluctuate greatly from
year to year. Some insects may be
abundant in localized populations yet
susceptible to extirpation by a single
event. Therefore, estimates of
abundance are not necessarily adequate
to determine whether a species is
threatened or endangered. We based our
determination to list the Carson
wandering skipper on evaluation of the
current and future threats from the five
factors listed in section 4 (a) of the Act.

We acknowledge that undiscovered
sites occupied by the Carson wandering
skipper may exist and appreciate
comments mentioning other areas where
the Carson wandering skipper and
suitable habitat may occur. However,
until the existence of additional
populations can be verified and threats,
if any, can be determined in these areas,
we consider the Carson wandering
skipper an endangered species.

Issue 2: Some commenters were
opposed to the listing of the Carson
wandering skipper because they
believed it would cause negative
economic impact to the agricultural
community.

Our Response: Under section 4
(b)(1)(A) of the Act, a listing
determination must be based solely on
the best scientific and commercial date
available. The legislative history of this
provision states the intent of Congress is
to ensure that listing decisions are
“based solely on biological criteria and
to prevent non-biological considerations
from affecting these decisions,” H.R.
Rep. No. 97-835, 97th Cong., 2nd Sess.
19 (1982). The legislative history also
provides that, “applying economic
criteria * * * to any phase of the
species listing process is applying
economics to the determinations made
under section 4 of the Act and is
specifically rejected by the inclusion of

the word “solely” in the legislation,”
H.R. Rep. No. 97-835, 97th Cong. 2nd
Sess. 19 (1982). Therefore, we are
precluded from considering economic
impacts in a final decision to list a
species.

Issue 3: Other commenters stated that
grazing was not a threat to the Carson
wandering skipper. Many held this
position based on the fact that the
extirpation of a population of Carson
wandering skipper occurred because of
urban and residential development
rather than agricultural land use. Many
stated that grazing was not a threat to
the Carson wandering skipper because
salt grass was resistant to grazing and
trampling by livestock. Others stated
grazing is beneficial to butterflies. In
addition, the nectar source, slender
birds-foot trefoil, was introduced by
farmers and ranchers in the area for
pasture production, and the Carson
wandering skipper has been utilizing
this plant as a nectar source and is
successful because of it.

Our Response: While the recently
extirpated Carson wandering skipper
population in Carson City was in an
urban setting, the rural landscape in
Nevada and California has also been
altered over time. Grazing occurs at both
known sites. Livestock grazing can
impact: (1) Species composition of
communities by decreasing the density
and biomass of species, reducing
species richness, and changing
community organization; (2) ecosystem
function including the disruption of
nutrient cycling and succession; and (3)
ecosystem structure including altering
vegetation stratification, contributing to
soil erosion and reducing the
availability of water to biotic
communities (Fleischner 1994).
Hutchinson and King (1980) found
abundance and biomass of invertebrates
(including butterflies (Lepidoptera))
were reduced (with the exception of
ants (Hymenoptera)) with increases in
sheep numbers. Excessive grazing that
reduces the availability of salt grass for
Carson wandering skipper larvae and
availability of nectar sources for the
adults is considered a threat.

We recognize that different grazing
intensities and management practices
can impact areas differently, and
impacts at each site must be evaluated
independently. However, we have
identified grazing as a threat to several
butterfly species that have been listed
under the Act (e.g., Uncompahgre
fritillary butterfly (Boloria acrocnema)
(56 FR 28712); Myrtle’s silverspot
butterfly (Speyeria zerene myrtleae) (57
FR 27858); Quino checkerspot butterfly
(Euphydryas editha quino) (62 FR 2322);
Callippe silverspot butterfly (Speveria

callippe callippe) and Behren’s
silverspot butterfly (Speyeria zerene
behrensii) (62 FR 64320)). Grazing
occurs at both of the known nectar sites.
While we do not know the level or
intensity of grazing at these sites, and
acknowledge that specific impacts at
these sites must be evaluated, we
identified a concern that excessive
grazing can threaten the species when it
reduces the availability of salt grass for
the larvae or nectar sources for the
adults, or results in the trampling of the
larvae. We recognize that grazing, at an
appropriate level and season, may be
compatible with the conservation of the
skipper at these sites. However, such
appropriate levels are not known at this
time and must be assessed during the
recovery process.

As noted by several commenters, salt
grass is known to be resistant to grazing
and trampling (Crampton 1974;
Nebraska Cooperative Extension Service
1985). However, this does not mean that
livestock will not graze or trample the
salt grass. The term “‘resistant’” means
that salt grass is not killed by grazing or
trampling and recovers well. Our
concerns with impacts from grazing and
trampling of salt grass to the Carson
wandering skipper relate to the
availability of food for the larvae, and
the direct trampling of the larvae which
are feeding on the salt grass, not impacts
to salt grass itself.

As stated by commenters, slender
birds-foot trefoil, a nonnative, has been
planted in agricultural lands as a forage
for cattle and has been utilized by the
Carson wandering skipper. The
presence of a nectar source is not the
only factor influencing the occurrence
of Carson wandering skippers. The
nectar source location in relation to salt
grass is also important and it may be too
far from emerging adults to be utilized.
Butterflies, in general, are less selective
with regard to their nectar sources than
they are about their larval host plants
(Brussard et al. 1999). Flowers that are
the proper size for the butterfly’s
proboscis (mouthparts) and that
produce a sugar concentration of 15 to
25 percent are likely to be utilized
(Kingsolver and Daniel 1979). As a
result, nectar sources for a particular
species can vary by locality and by
season (Brussard et al. 1999). While the
Carson wandering skipper has been
observed nectaring on slender birds-foot
trefoil, other plants in the area may offer
additional nectar sources as well. If
cattle are foraging on slender birds-foot
trefoil during the adult flight period, the
availability of slender birds-foot trefoil
as a nectar source may be reduced.
Given these considerations and the
Carson wandering skipper’s rarity,
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grazing and trampling by livestock can
significantly impact the subspecies and
should be assessed in the recovery
process.

Issue 4: Four commenters preferred
that a collaborative conservation
approach occur between the Service and
local entities and individuals rather
than a listing of the Carson wandering
skipper under the Act. They suggested
that listing the Carson wandering
skipper would inhibit efforts to
maintain and restore Carson wandering
skipper habitat and likely prevent
access to private lands. They proposed
development of a process which would
be “more informal, less restrictive” than
what could occur under the Act.

Our Response: We strongly support
the concept of utilizing a collaborative
conservation effort to address the threats
to species such that the need to list
them is precluded. However, given the
time needed to complete such an effort
and the lack of protective measures
afforded by the Act during the process,
this type of approach is not well suited
for species which are imminently
threatened with extinction. We worked
with agencies in Nevada and California,
and a landowner in Nevada, and a draft
conservation plan for the subspecies
was developed in 2000. However, we
were unable to obtain the information
and commitment necessary to reduce or
eliminate the threats to the Nevada and
California populations. Given the
immediate and significant threats to the
Carson wandering skipper, we believe
listing is necessary to put into effect the
various conservation provisions in the
Act including, but not limited to,
interagency consultation, recovery
planning, and take prohibitions as well
as cooperative efforts with each State.
We look forward to working with
Federal, State, county, and private
entities in development of a recovery
plan to address the conservation needs
of the Carson wandering skipper.

Issue 5: Three commenters stated that
they believed that the emergency and
proposed listing of the Carson
wandering skipper was solely the result
of the ““miniglobal” lawsuit agreement
and not science.

Our Response: As stated earlier, our
“miniglobal”” agreement provided we
would review the status of the Carson
wandering skipper to determine if
emergency listing was appropriate.
Based on our review of the available
information, we believed emergency
listing of the Carson wandering skipper
was appropriate and adding it to the list
of threatened and endangered species as
endangered is also appropriate at this
time.

Issue 6: Two commenters suggested
that the Service list the Carson
wandering skipper as threatened rather
than endangered because this would
enable the Service to protect the
subspecies from urban pressures.

Our Response: We make a
determination as to whether a species is
threatened or endangered based on the
magnitude of threats and the imminency
of extinction. The term “endangered” is
defined according to section 3(6) of the
Actas “* * * any species which is in
danger of extinction throughout all or a
significant portion of its range * * *”.
A “threatened species” is defined as
“* * *any species which is likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.”

Threats to this subspecies include
habitat destruction, degradation, and
fragmentation due to urban and
residential development, wetland
habitat modification, agricultural
practices (such as excessive livestock
grazing), gas and geothermal
development, nonnative plant invasion,
collecting, livestock trampling, water
exportation/importation projects, road
construction, recreation, pesticide drift,
and inadequate regulatory mechanisms.
Given that only two populations are
known to exist, we find these threats
constitute immediate and significant
threats to the Carson wandering skipper.
Based on the available information, we
believe that endangered status is
appropriate for the Carson wandering
skipper.

Issue 7: Two commenters thought that
groundwater exportation was not a
threat to the Lassen County Carson
wandering skipper population because
Lassen County restricts transfer of
groundwater out of the County under
the 1999 Lassen County General Plan.

Our Response: The potential water
development project that could impact
the Lassen County population involves
exportation of water from the Honey
Lake Valley which is located in both
Lassen County, California and Washoe
County, Nevada. It is our understanding
that the extraction would occur in the
Washoe County portion of the Honey
Lake Valley. While Lassen County may
not support exportation of surface or
ground waters from aquifers located in
Lassen County, it is unclear, after
review of the Lassen County General
Plan Ordinance No. 539 (Andy
Whiteman, Lassen County Board of
Supervisors, in litt., 2002), how it could
prevent actions taken by Washoe
County, Nevada.

Issue 8: Two commenters stated that
the Service has potentially extended its
jurisdiction unlawfully by listing habitat

modification under the heading of
activities that we believe could
potentially result in a violation of
section 9, “without identifying an actual
Carson wandering skipper specimen
that has been taken.” The commenters
expressed the opinion that a direct
impact is necessary before take has
occurred.

Our Response: We have not extended
our jurisdiction under section 9 of the
Act. As stated in the listing, it is our
policy (59 FR 34272) to identify, to the
maximum extent practicable, those
activities that we believe may or may
not constitute a violation of section 9 of
the Act. The intent of this policy is to
increase public awareness of the effects
of the listing on proposed and ongoing
activities within the species’ range.

With regard to take, under the Act
Federal agencies must address both
indirect and direct impacts of activities
they authorize, fund, or carry out, that
may impact listed species and consult
with us under section 7 of the Act. Also,
under the Act, private entities must
address indirect and direct impacts of
activities that result in take of a listed
species in order to be issued a permit
exception from us for activities that
incidentally take listed species but are
otherwise lawful. This process occurs
under section 10 of the Act and is
separate from a listing action which is
addressed in section 4 of the Act.

Issue 9: One commenter questioned
whether urban development was a
threat to the Lassen County Carson
wandering skipper population because
the area was zoned for agriculture and
limited development pressure was
occurring.

Our Response: Limited urban or
residential development is occurring at
both known sites. One example of
development is the construction of the
Federal Gorrectional Institution
(Institution) in the vicinity of the Lassen
County site. Not only can the
construction of buildings and
infrastructure impact Carson wandering
skipper habitat directly, the withdrawal
of water for home and business needs
could impact groundwater resources. If
the water table is lowered, and changes
the salt grass community, the Carson
wandering skipper may be impacted.

The Lassen County General Plan
policies related to zoning (Policies AG—
4, AG-8) (A. Whiteman, in litt., 2002),
do not prohibit development in the area.
Policy AG—4 supports agricultural uses
and does not allow isolated subdivision
in non-designated areas, but does allow
for exceptions. Policy AG-8 recognizes
that agricultural areas may be evaluated
for alternative uses. Agricultural lands
can be converted with adequate
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justification and consideration of related
policies. Again, exceptions may occur. It
is unclear whether the Carson
wandering skipper site located partially
on private land would be considered a
“significant wild habitat” by Lassen
County. Therefore, it is unclear whether
or not it would be taken into
consideration prior to possible
conversion from agricultural lands to an
alternate land use. The Lassen County
General Plan also does not address the
potential indirect effects of development
(A. Whiteman, in litt., 2002).

Issue 10: One commenter questioned
whether tall whitetop was a threat to
Carson wandering skipper habitat
because there was no scientific evidence
to support it. However, the commenter
did also state that tall whitetop “* * *
infestations most likely have a negative
impact on salt grass and bird’s-foot
trefoil density.”

Our Response: While it is correct that
a study specific to the impacts of tall
whitetop invasion at a Carson
wandering skipper nectar site has not
been conducted, tall whitetop is a threat
to other native species. Tall whitetop is
an aggressive invader that displaces
other vegetation and can form
monotypic stands (an area comprised of
one species), decreasing biodiversity,
and degrading wildlife habitat as well as
reducing the value of agricultural lands
(Young et al. 1995; Donaldson and
Johnson 1999; Krueger and Sheley 1999;
Howard 2000). The species is known to
grow in alkaline soils (Hickman 1993;
Young et al. 1995; Howard 2000) but is
not restricted to them. Tall whitetop can
invade disturbed and undisturbed sites
including roadsides, agricultural fields,
pastures, riparian areas, alkaline
wetlands, natural areas, and irrigation
canals (Donaldson and Johnson 1999;
Howard 2000). It has become widely
established in Lassen County and is
found in Honey Lake Valley, California
(Howard 2000). We are concerned that
tall whitetop will displace the Carson
wandering skipper’s nectar source at the
Lassen County site. We are also
concerned that tall whitetop may
displace salt grass, the Carson
wandering skipper’s larval host plant.
According to Young et al. (1998),
infestation areas, once well established,
rarely contain other plant species. Tall
whitetop appears to have increased at
this nectar site compared to 2001 (V.
Rivers, pers. comm., 2002).

We support efforts to control tall
whitetop in Lassen County and
elsewhere in Nevada and California.
However, where the Carson wandering
skipper is found, consideration must be
given to any impacts of control
methods. Appropriate methods must be

selected, so that the Carson wandering
skipper (or other sensitive wildlife,
plants, or habitats) can be protected at
the same time tall whitetop is
controlled.

Issue 11: One commenter stated that
pesticide use was not a threat because
Carson wandering skippers still occur
adjacent to an alfalfa field, and farmers
have to pass a safety test prior to
applying pesticides.

Our Response: We have indicated that
the use of pesticides adjacent to the
Carson wandering skipper population in
question could be a potential threat if
pesticide drift occurred because of the
proximity of the agricultural fields to
the species’ habitat. We do not know
what precautions, if any, are being taken
at this time to prevent any impact.

Issue 12: One reviewer thought the
Service should consider listing the
entire species as endangered.

Our Response: As indicated earlier in
this rule, a petitioner requested
emergency listing of the entire species
on November 9, 2000. In our February
20, 2001, response, we indicated we did
not believe that an emergency situation
existed at that time. Additional status
surveys were conducted in 2001 for the
remaining subspecies. The results of
these surveys are pending, but they
should assist us in determining the
status of the additional subspecies and
determining any threats to them. If our
ongoing status review indicates a listing
is warranted, we will act accordingly.

Issue 13: One commenter did not
think critical habitat should be
designated because the Carson
wandering skipper has occurred in very
small numbers within a few kilometers/
miles of the known nectar sites and may
exist at low numbers over large areas. Its
ecology suggests that areas of relatively
high population density may shift
among sites within the salt grass
community based on changes in
climatic, hydrographic, and geothermal
conditions. Accurately designating
critical habitat will be difficult because
either large areas of unoccupied habitat
would need to be designated, or if small
patches of habitat were designated,
changing environmental conditions
could result in these areas being
uninhabited at a later date.

Our Response: Because information
about the specific biological needs of
the Carson wandering skipper is
currently limited, we are not able to
adequately perform critical habitat
designation analysis at this time, and
find that critical habitat for the species
is not determinable. In the proposed
rule, we specifically solicited
information on potential critical habitat,
biological information, and information

that would aid our prudency analysis.
We received no comments regarding
specific physical or biological features
essential for the Carson wandering
skipper which provided information
that added to our ability to determine
critical habitat. When we find that
critical habitat is not determinable, we
have two years from the publication
date of the original proposed rule to
designate critical habitat, unless the
designation is found to be not prudent.

Issue 14: One commenter noted that
the description of the Carson wandering
skipper by Austin and Emmel (1998)
suggests that, infrequently, other
subspecies of Pseudocopaeodes eunus
approach the coloration of P. e.
obscurus. Therefore, the commenter
questioned the appropriateness of this
subspecies. The commenter was also
concerned that the designation “‘ssp.”
had not been included in the scientific
name for the Carson wandering skipper
indicating that a subspecies was being
discussed.

Our Response: It is correct that Austin
and Emmel (1998) indicated, as
mentioned above, that infrequently,
specimens from other populations
approach the less heavily marked
extremes of the Carson wandering
skipper. These specimens do not,
however, give the impression of an
insect with a dark ventral hindwing,
and they lack the dark apex on the
ventral forewing. The Carson wandering
skipper has been described by
recognized authorities in a peer
reviewed publication.

We do not use “ssp.” to denote an
animal subspecies, only plant
subspecies. The absence of its use in
animal scientific names does not
indicate uncertainty in its taxonomic
definition.

Issue 15: One commenter was
concerned with the lack of information
provided regarding habitat requirements
for the Carson wandering skipper. It was
suggested that, because soils are
effective in discriminating
environmental units, soil survey maps
be utilized to delineate habitat for the
Carson wandering skipper.

Our Response: We agree that
additional information regarding Carson
wandering skipper’s habitat
requirements would be useful. However,
under the Act, the absence of more
details regarding habitat requirements
for a species or subspecies does not
prevent the listing of the taxon. Habitat
requirements for butterflies are
primarily defined by its larval host
plant, in this case, salt grass. While soils
can be an effective means of indicating
vegetation communities, salt grass has
been observed in many soil types.
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Researchers did review soil survey maps
during the Carson wandering skipper
surveys of 1998; however, salt grass did
not appear to follow soil survey
boundaries and as a result, they were
not particularly helpful (P. Brussard,
pers. comm., 2002b).

Issue 16: One commenter stated that
when the Endangered Species Act was
originally passed it “* * * did not
contemplate the extinction of creatures
of the phylum Insecta; it was aimed at
the protection of vertebrate species.”

Our Response: When the Endangered
Species Act was passed in 1973, it
provided for protection of insects and
other invertebrate species. At the time of
its passage, definitions for the purposes
of the Act were found in section 3(5)
which stated: “The term ‘fish or
wildlife’ means any member of the
animal kingdom, including without
limitation any mammal, fish, bird
(including any migratory, nonmigratory,
or endangered bird for which protection
is also afforded by treaty or other
international agreement), amphibian,
reptile, mollusk, crustacean, arthropod
or other invertebrate, and includes any
part, product, egg, or offspring thereof,
or the dead body or parts thereof.”
Several amendments to the Act have
since occurred, and this definition can
be found today in section 3(8) of the
Act.

Issue 17: One commenter asked what
information would be necessary for
delisting of the Carson wandering
skipper.

Our Response: The listing of a species
is based on the best scientific and
commercial data available at the time of
listing as it relates to addressing the five
listing factors defined under section 4
(a)(1) of the Act. Section 4 regulations
(50 CFR 424.11(c—f)) provide guidance
regarding the applicable criteria for
delisting and reclassifying species.
Delisting of a species can occur if: (1)
The species is extinct or has been
extirpated from its previous range; (2)
the species has recovered and is no
longer endangered or threatened; or (3)
investigations show that the best
scientific or commercial data available
when the species was listed or the
interpretations of such data were in
error. The requirements for listing and
delisting are different in that the
information necessary to resolve the
threats and recover the species need not
be known at the time of listing. Specific
recovery criteria, which define when a
species may be downlisted or delisted,
are developed for each species during
the recovery planning process and are
published in the recovery plan for the
species.

Issue 18: One commenter repeated a
comment the Service made that the
Carson wandering skipper is rare in and
of itself. The commenter states that
“rare does not mean endangered”.

Our Response: The commenter is
correct. Just because a species is rare
does not mean it should automatically
be listed under the Act. However, if a
rare species is determined to be
threatened or endangered based on the
listing factors in section 4 (a)(1) of the
Act using the best scientific and
commercial data available, it should be
considered for listing.

Issue 19: One commenter stated that
there had been insufficient time to
gather information, research it, and
comment on it by the public.

Our Response: A 60-day comment
period was opened when the proposed
rule was published. An additional 30-
day comment was opened to provide
opportunity for further public input. In
addition, a public informational meeting
was held to answer questions regarding
the species and the proposed rule. We
believe that the 60-day and 30-day
comment periods and the informational
meeting provided adequate opportunity
for the public to gather available
information and comment on the
proposed listing.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we have sought the expert
opinions of four appropriate and
independent specialists regarding our
proposal to list the Carson wandering
skipper. The purpose of these reviews is
to ensure that listing decisions are based
on scientifically sound data,
assumptions, and analyses. We sent the
peer reviewers copies of the emergency
and proposed rules immediately
following their publication in the
Federal Register. Three of the four
reviewers returned comments during
the comment period. Two of the three
reviewers supported our assumptions
and conclusions as well as our decision
to list the Carson wandering skipper as
endangered, while a third reviewer was
neutral in his opinion of our proposed
action. We have incorporated their
comments into this final determination.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act (16 U.S.C. 1531 et seq.) set forth the
procedures for adding species to the
Federal lists. We may determine a
species to be endangered or threatened
due to one or more of the five factors

described in section 4(a)(1). These
factors and their application to the
Carson wandering skipper are as
follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The primary cause of the decline of
the Carson wandering skipper is loss of
salt grass, nectar sources, and wetland
habitats from human activities. Threats
include habitat fragmentation,
degradation, and loss due to urban and
residential development, wetland
habitat modification, agricultural
practices (such as excessive livestock
grazing), nonnative plant invasion, gas
and geothermal development, road
construction, water exportation projects
with their subsequent change in water
table levels and plant composition, and
recreation. Threats at each known or
historic site are discussed below.

Carson City Site

Habitat at the original Carson City site
has been greatly modified over time,
and most of it was destroyed by
construction of a shopping center
(Brussard et al. 1999). Several years
later, an extension of this population
was discovered north of the original
location (Brussard et al. 1999). The
current site includes about 10 ha (24.7
ac) of known and potential Carson
wandering skipper habitat (P. Frost, in
litt., 1998). Collections were made at
this site from the late 1960s through the
early 1990s, although population
numbers were small (Austin and Emmel
1998; Brussard et al. 1999). In the 1990s,
additional urban development further
reduced the remaining habitat, and the
site is now completely surrounded by
development. Adult Carson wandering
skippers have not been observed at this
location since 1997.

The Carson wandering skipper has
likely been extirpated from the Carson
City site due to development and habitat
changes resulting from drainage
manipulations for residential and
commercial development (Brussard et
al. 1999). Adjacent lands surrounding
this site will continue to be developed
for commercial and residential use.

The remaining habitat at the type
locality will also be fragmented or
destroyed by construction of a freeway
bypass and associated flood control
facilities being planned by the Nevada
Department of Transportation (NDOT).
The bypass was approved and the right-
of-way corridor was purchased several
years ago. At the time, this was the only
known site occupied by the Carson
wandering skipper. The only suitable
nectar source available during the
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Carson wandering skipper’s flight
season at this site was the native
mustard, Thelypodium crispum
(Brussard et al. 1999). Construction of
the bypass began in 2000 and impacts
to Carson wandering skipper habitat
will likely occur in 2002 (Julie Ervin-
Holoubek, NDOT, pers. comm., 2001).
The alignment will impact
approximately 2.4 ha (6 ac) of
previously occupied habitat, and about
8 ha (20 ac) of the potential habitat
remaining at both areas north and south
of U.S. 50 (P. Frost, in litt., 1998).
According to Brussard (2000), this will
leave inadequate habitat to support a
restored population.

Habitat loss and modifications of the
Carson City site have also occurred due
to the construction of a wetland
mitigation area in the early 1990s to
mitigate for wetlands lost approximately
0.8 km (0.5 mi) southwest of this site.
The U.S. Army Corps of Engineers
(Corps) issued a section 404 permit on
March 10, 1993, for a residential
housing and golf course project,
impacting about 2 ha (5 ac) of wetlands.
Mitigation for these impacts involved
the creation of 9 ha (22 ac) of
intermittent, seasonal, and semi-
permanent wetlands adjacent to the
existing wetlands (Robert W. Junell,
Corps, in litt., to Charles L. Macquarie,
Lumos and Associates, Inc. 1993; Lumos
and Associates, Inc. 1993). To date, this
mitigation site has not met its objectives
to provide high-value urban wetlands
and enhance wetland function (Nancy
Kang, Corps, in litt., to Dwight Millard,
J.F. Bawden and Stanton Park
Development 2001).

In addition, this site is used for
recreation by walkers and mountain and
dirt bikers in the remaining open area.

Washoe County Site

Threats at the Washoe County site
include excessive livestock grazing and
trampling, residential development,
increased potential recreational use,
such as off-road vehicles (ORV), a
proposed water exportation project, and
potential impacts associated with
pesticide drift.

Recent grazing practices on BLM-
administered lands at the Washoe
County site allowed for a November to
March grazing season. Although this
season of use avoided impacts to adult
Carson wandering skipper nectar
sources and impacts to eggs, larvae, and
pupae during the spring and summer,
high livestock densities can cause larval
mortality by trampling larvae that
hibernate during the winter in salt grass.
On adjacent private lands, cattle
densities and season of use are not
regulated, and cattle have access to

areas occupied by nectar sources during
the Carson wandering skipper flight
season. Livestock can trample the salt
grass and nectar sources and also cause
direct mortality of eggs, pupae, or
feeding larvae. While the level of
grazing on salt grass has not been
measured at this site, cattle readily
utilize this dominant forage species
(Walt Devaurs, BLM, pers. comm.,
2001), possibly competing with larval
needs.

An assessment of the springs located
on the BLM portion of this site occurred
in 2001 (Daniel Jacquet, BLM, in litt.,
2002). Cattle use of this area resulted in
the springs being determined
“Functional at Risk”” and ‘“Non-
functional,” indicating that the springs
were not in good condition. As a result
of this determination, livestock grazing
will be excluded from this area for 3
years or through the 2005 growing
season to rehabilitate the area. This
exclusion should improve the
abundance and quality of nectar sources
and salt grass habitat for the Carson
wandering skipper. Grazing may be
allowed after this 3-year period if it is
determined that improvement to the
springs has occurred. While long-term
monitoring data of salt grass are lacking,
transects established in March 2002,
indicate overall utilization was in the
“heavy to severe range.” BLM will
monitor the site annually for the 3-year
period for improvement in growth of
vegetation.

Residential development is occurring
in the area surrounding the Washoe
County site. Increases in domestic wells
could impact the water table in the area,
resulting in changes to the salt grass
community. As this area becomes more
populated, fragmentation and
degradation of the Carson wandering
skipper’s habitat is expected to increase
through development and recreational
activities such as ORV use. Also, use of
public lands for recreation will likely
increase as the area becomes more
developed.

The Nevada State Engineer’s Office
approved change-in-use applications
(agricultural to municipal and industrial
use) (Hugh Ricci, Nevada Department of
Conservation and Natural Resources,
Division of Water Resources, in litt.,
2001) for a private landowner plan to
export water from this valley and import
it to a neighboring valley. This project
will involve the collection of up to 358
hectare-meters (ha-m) (2,900 acre-feet
(ac-ft)) per year of surface and ground
water through a system of ditches,
natural channels, diversion structures,
collection facilities, and recovery wells.
The recovered water will be treated and
exported via pipeline to the neighboring

valley (Stantec Consulting, Inc. 2000).
Implementation of this project, or a
similar one, could result in the lowering
of the water table in the valley and
result in adverse changes to the salt
grass community upon which the
Carson wandering skipper at this site
depends. In addition, the construction
of facilities could result in direct
impacts to Carson wandering skipper
habitat.

Another potential threat is pesticide
drift from alfalfa fields located near to
the occupied nectar site. Pesticides are
used to control pests such as aphids,
cutworms, grasshoppers, and mites
(Carpenter et al. 1998.). Pesticide drift
from these fields to the nectar site could
eliminate a large part of the Carson
wandering skipper population (Brussard
2000).

Lassen County Site

Threats at the Lassen County site
include the invasion of the nonnative
plant species tall whitetop, proposed
gas and geothermal development, urban
development, and the potential for
excessive livestock grazing and
trampling. A water development project,
which could affect the ground water
table, is also of concern.

Tall whitetop, which was first noted
in 2000, has encroached onto the nectar
site on the public/private property and
has become established in patches of
slender birds-foot trefoil, this site’s
nectar source. Tall whitetop is a
perennial native to Europe and Asia
which grows in disturbed sites, wet
areas, ditches, roadsides, and cropland.
Spreading roots and numerous seeds
make this plant difficult to control
(Stoddard et al. 1996). No further
advancement of tall whitetop into the
nectar site was observed during visits in
2001 (V. Rivers, pers. comm., 2001), but
it appears to have spread in 2002 (V.
Rivers, pers. comm., 2002). The
surrounding countryside, including
both public and private lands, is
infested (Howard 2000). Failure to
control this invasive species could
quickly result in the loss of this small
nectar source and the immediate salt
grass area (Young et al. 1998).
Depending on the control methods used
(herbicide treatments or mechanical
means) and timing, efforts to control
this plant species could also impact the
Carson wandering skipper population
and its habitat at this site. To date, the
Carson wandering skipper has not been
observed nectaring on tall whitetop.

A permit for proposed gas and
geothermal development has been
recently extended by the Lassen County
Planning Commission (Albaugh 2002).
The permit allows exploratory drilling
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for 14 hydrocarbon wells and one
geothermal water test well near the
occupied site. The Carson wandering
skipper has been associated with
geothermal areas and the resulting
ground and hydrologic disturbances
caused by the exploratory drilling may
impact the subspecies and its habitat.

Construction of the Federal
Correctional Institution, and its
associated water supply and wastewater
treatment facilities for the Institution
and adjacent community, could impact
Carson wandering skipper habitat. The
increased water needs (approximately
757 million liters (200 million gallons)
per year) (The Louis Berger Group, Inc.
2002) for the project could impact
Carson wandering skipper habitat if the
ground water table is lowered and salt
grass habitat is negatively affected. The
Federal Bureau of Prisons is currently
consulting with us on the potential
impacts of this project to the Carson
wandering skipper.

Cattle have access to the Lassen
County site at the private/public lands
location, however, it is unknown at this
time what type of management is being
implemented. Like the Washoe County
site, season of use and densities of
livestock can affect the availability of
nectar sources for adults and salt grass
for larvae. Trampling of larvae is also
possible. In addition, the small size of
this site makes it more susceptible to
adverse impacts.

Additional potential threats include
attempts to export water from the area
to other locations. In 1991, the Nevada
State Engineer approved exportation of
1,604 ha-m (13,000 ac-ft) of groundwater
per year from Honey Lake Valley,
located in Lassen and Washoe counties
to Lemmon and Spanish Springs
Valleys, Washoe County. In 1993, a draft
Bedell Flat Pipelines Rights-of-Way,
Washoe County, Nevada Environmental
Impact Statement was prepared (BLM
1993). Further work on the Bedell Flats
Project by BLM was suspended by the
Secretary of the Interior (Secretary) in
1994 due to concerns with groundwater
modeling, groundwater contamination,
and potential impacts to Pyramid Lake
(Bruce Babbitt, U.S. Department of the
Interior, in litt., 1994). The project has
since been modified by new water rights
holders, and there are future plans, not
yet approved, to potentially export 987
ha-m (8,000 ac-ft) of groundwater
annually from Honey Lake Valley to the
North Valleys (Donald Pattalock, Vidler
Water Company, pers. comm., 2002). If
this project, or a similar project, is
implemented, lowering of the water
table could occur and result in adverse
changes to the salt grass community

upon which the Carson wandering
skipper depends.

B. Over-Utilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Rare butterflies and moths are highly
prized by collectors, and an
international trade exists for insect
specimens for both live and decorative
markets, as well as the specialist trade
that supplies hobbyists, collectors, and
researchers (Morris et al. 1991; Williams
1996). The specialist trade differs from
both the live and decorative market in
that it concentrates on rare and
threatened species (U.S. Department of
Justice 1993). In general, the rarer the
species, the more valuable it is, and
prices may exceed US $2,000 for rare
specimens (Morris et al. 1991).

Simply identifying a species as rare
can result in an increase in commercial
or scientific interest, both legal and
illegal, which can threaten the species
through unauthorized and uncontrolled
collection for scientific and/or
commercial purposes. Even limited
collection from small populations can
have adverse impacts on their viability.

While there have been no studies on
the impact of the removal of individuals
from natural populations of this
subspecies, it is possible that the Carson
wandering skipper has been adversely
affected. At the Carson City site,
individuals of the Carson wandering
skipper are known to have been
collected for personal butterfly
collections during the late 1960s until
the early 1990s, though populations
were small (Austin and Emmel 1998;
Brussard et al. 1999). From 1965 to
1989, at least 86 males and 90 females
were collected during 7 different years
by various collectors (Austin and
Emmel 1998). During this time, this was
the only known site at which Carson
wandering skipper occurred. The
Carson wandering skipper is now
believed to have been extirpated from
the site. While habitat degradation and
loss have occurred at this site, collecting
may have also contributed to this
extirpation.

In 1998, the Carson wandering
skipper was collected at the Washoe
County and Lassen County sites by UNR
researchers for genetic analysis. Only
males were collected, and these were
taken late in the flight season to
minimize impacts to the population
(Brussard et al. 1999).

The two known populations of Carson
wandering skipper could face strong
pressure from collectors. Since the
nectar sites occur along public
roadsides, the subspecies is easily
accessible, and the limited number and

distribution of these populations make
this subspecies vulnerable to collectors.
Even limited collection from the small
populations of Carson wandering
skipper could have deleterious effects
on its viability and lead to the eventual
extinction of this subspecies.

C. Disease or Predation

Disease is not known to be a factor
affecting this subspecies at this time.

Predation by species, such as birds or
insects, on eggs, larvae, pupae, or adult
Carson wandering skippers is likely, but
it is unknown how this may affect the
population’s viability.

D. The Inadequacy of Existing
Regulatory Mechanisms

The Carson wandering skipper occurs
on Federal, State, and private lands.
Existing regulatory mechanisms do not
fully protect this subspecies or its
habitat on these lands. Existing
regulatory mechanisms that may
provide some protection for the Carson
wandering skipper include: (1) Federal
laws and regulations including the
Clean Water Act (CWA); and (2) State
laws including the California
Environmental Quality Act (CEQA).

Federal Laws and Regulations

The Carson wandering skipper
appears to be closely associated with
wetland habitats. Current regulatory
mechanisms, such as section 404 of the
CWA, have not precluded development
and alteration of these habitats. Section
404 regulations require that applicants
obtain a permit from the Corps for
projects that place fill material into
waters of the United States. Whether an
individual or nationwide permit may be
required depends upon the activity and
the amount of fill proposed. Regulatory
mechanisms addressing alterations to
stream channels, riparian areas, springs
and seeps from various activities such
as agricultural activities, development,
and road construction have been
inadequate to protect the Carson
wandering skipper habitat in Nevada
and California.

Some protection is afforded to the
Carson wandering skipper on lands
administered by the BLM at the Washoe
County site due to their commitment to
assist in the conservation of this
subspecies through a Cooperative
Agreement (CA) signed in 1999. This
CA was signed by the Service, NDOT,
the Federal Highway Administration
(FHA), and BLM in October 1999. It was
developed to outline the actions
necessary for the conservation and
management of the Carson wandering
skipper. Development of a conservation
plan was one activity outlined by the
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CA. UNR was contracted by NDOT, and
a draft plan was completed in 2000.
Additional biological information and
agency commitment are needed before
this plan can be finalized. Since signing
the CA in 1999, BLM has designated 98
ha (243 ac) of their lands at the Washoe
County site as an Area of Critical
Environmental Concern. This
designation allows BLM discretion in
determining actions which can occur
within the area (BLM 2001). However,
these protections only cover a portion of
Carson wandering skipper habitat in the
area and are insufficient to protect the
subspecies throughout the site.

Publication of the emergency rule on
November 29, 2001, provides protection
for the Carson wandering skipper until
July 29, 2002. Until publication of the
emergency rule, we considered the
Carson wandering skipper a candidate
species; a candidate species designation
carries no formal Federal protection
under the Act.

State Laws and Regulations

Although California State laws may
provide a measure of protection to the
subspecies, these laws are not adequate
to protect the Carson wandering skipper
and ensure its long-term survival. CEQA
pertains to projects on non-Federal
lands and requires that a project
proponent publicly disclose the
potential environmental impacts of
proposed projects. Section 15065 of the
CEQA Guidelines requires a “finding of
significance” if a project has the
potential to “reduce the number or
restrict the range of a rare or endangered
plant or animal” including those that
are eligible for listing under the
California Endangered Species Act.
However, under CEQA, where
overriding social and economic
considerations can be demonstrated, a
project may proceed despite significant
adverse impacts to a species.

The California Natural Diversity Data
Base (CNDDB) classifies the Carson
wandering skipper as a S1S3 species,
which identifies this subspecies as one
that is extremely endangered with a
restricted range within California
(CNDDB 2001). This designation
provides no legal protection in
California. The CDFG is unable to
protect insects under its current
regulations (Pete Bontadelli, CDFG, in
litt., 1990), since the California
Endangered Species Act does not allow
for the listing of insect species.

In Nevada, there are no local or State
regulations protecting the Carson
wandering skipper on State or non-
Federal lands. The Nevada Natural
Heritage Program ranks the Carson
wandering skipper as S1, meaning it is

considered critically imperiled in the
State of Nevada due to extreme rarity,
imminent threats, or biological factors
(Nevada Natural Heritage Program
2000). This designation provides no
legal protection in Nevada. The Nevada
Division of Wildlife is unable to protect
insects under its current regulations
(Nevada Revised Statutes 1999).

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The apparent low numbers of the
Carson wandering skipper make it
vulnerable to risks associated with
small, restricted populations. The
elements of risk that are amplified in
very small populations include: (1)
Random demographic effects (e.g.,
skewed sex ratios, high death rates or
low birth rates); (2) the effects of genetic
drift (random fluctuations in gene
frequencies) and inbreeding (mating
among close relatives); and (3)
deterioration in environmental quality
(Gilpin and Soulé 1986). Genetic drift
and inbreeding may lead to reductions
in the ability of individuals to survive
and reproduce (i.e., reductions in
fitness) in small populations. In
addition, reduced genetic variation in
small populations may make any
species less able to adapt to future
environmental changes. Also, having
only two locations and restricted habitat
makes the Carson wandering skipper
susceptible to extinction or extirpation
from all or a portion of its range due to
random events such as fire, flood, or
drought (Shaffer 1981, 1987; Primack
1998).

In addition, the loss of habitat
compromises the ability of the Carson
wandering skipper to disperse.
Populations are isolated with no
opportunity to migrate or recolonize if
conditions become unfavorable.

A wetlands mitigation bank is being
established near the Lassen County site.
It is located adjacent to existing CDFG
lands. This parcel of land has been
recently grazed and farmed. The bank is
intended to create a minimum of 37 ha
(92 ac) of emergent wetlands at this site
to mitigate for wetland losses in
sagebrush scrub and juniper woodland
habitats due to road construction in
Lassen and Modoc counties and the
eastern portion of Plumas County. This
bank will be managed by CDFG
(California Department of
Transportation (CalTrans) and CDFG
1998). Depending upon the location of
constructed wetlands, loss of potential
Carson wandering skipper habitat could
occur. CalTrans, representing the FHA,
is currently consulting with us
regarding potential impacts to the

subspecies with regard to this wetland
mitigation bank project.

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by the Carson
wandering skipper in determining to
make this rule final. We are concerned
about the Carson wandering skipper
because of the extremely small number
of populations, habitat fragmentation,
and significant decrease in its historical
range in Nevada and California. This
subspecies is threatened by the
following factors: habitat destruction,
degradation, and fragmentation due to
urban and residential development,
wetland habitat modification,
agricultural uses (such as excessive
livestock grazing), nonnative plant
invasion, gas and geothermal
development, road construction and
recreation. Other threats include
impacts from collecting, livestock
trampling, pesticide drift, and
inadequate regulatory mechanisms.
Proposed water exportation projects
pose an additional threat. These projects
could severely impact Carson
wandering skipper habitat by lowering
the water table, and degrading or
eliminating the salt grass community
upon which the Carson wandering
skipper depends.

This subspecies is also vulnerable to
chance demographic, genetic, and
environmental events, to which small
populations are particularly vulnerable.
The combination of only two
populations, small range, and restricted
habitat makes the subspecies highly
susceptible to extinction or extirpation
from a significant portion of its range
due to random events such as fire,
drought, disease, or other occurrences
(Shaffer 1981, 1987; Meffe and Carroll
1994).

Because the Carson wandering
skipper occurs at only two known
locations, and because both locations
are subject to various immediate,
ongoing, and future threats as outlined
above, we find that the Carson
wandering skipper is in imminent
danger of extinction throughout all or a
significant portion of its range and,
therefore, meets the Act’s definition of
endangered and warrants protection
under the Act. Threatened status would
not accurately reflect the diminished
status and the threats to this subspecies.

Critical Habitat

Critical habitat is defined in section 3
of the Act as the— (i) specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
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features (I) essential to the conservation
of the species, and (II) that may require
special management considerations or
protection, and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed in
accordance with the provisions of
section 4 of the Act, upon a
determination by the Secretary that such
areas are essential for the conservation
of the species. “Conservation” means
the use of all methods and procedures
needed to bring the species to the point
at which listing under the Act is no
longer necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)) state that critical habitat is
not determinable if information
sufficient to perform the required
analysis of impacts of the designation is
lacking, or if the biological needs of the
species are not sufficiently well known
to allow identification of an area as
critical habitat. Section 4(b)(2) of the
Act requires us to designate critical
habitat on the basis of the best scientific
data available after considering
economic and other relevant impacts of
designating a particular area as critical
habitat. We may exclude any area from
critical habitat if we determine that the
benefits of such exclusion outweigh the
conservation benefits, unless to do so
would result in the extinction of the
species.

We find that critical habitat is not
determinable for the Carson wandering
skipper. In the proposed rule, we
specifically solicited information on
potential critical habitat, biological
information, and information that
would aid our prudency analysis. We
received no comments regarding
specific physical or biological features
essential for the Carson wandering
skipper which provided information
that added to our ability to determine
critical habitat. In addition, the extent of
habitat required for recovery of the
Carson wandering skipper has not been
identified. This information is
considered essential for determining
critical habitat. We are also concerned
that the designation of critical habitat
could increase the degree of threat to the
subspecies through collecting or from
intentional habitat degradation. Because
information relevant to the specific
biological needs of the Carson
wandering skipper is not currently
available, we are unable to adequately
perform the analysis required to

designate critical habitat and therefore,
we find that critical habitat for the
Carson wandering skipper is not
determinable at this time. When a “not
determinable” finding is made, we
must, within 2 years of the publication
date of the original proposed rule,
designate critical habitat, unless the
designation is found to be not prudent.

We will protect the Carson wandering
skipper and its habitat through section
7 consultations to determine whether
Federal actions are likely to jeopardize
the continued existence of the
subspecies, through the recovery
process, through enforcement of take
prohibitions under section 9 of the Act,
and through the section 10 process for
activities on non-Federal lands with no
Federal nexus.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, development of recovery
actions, requirements for Federal
protection, and prohibitions against
certain activities. Recognition through
listing results in public awareness and
encourages conservation actions by
Federal, State, and local agencies,
private organizations, and individuals.
The Act provides for possible land
acquisition and cooperation with the
States, and requires that the Service
carry out recovery actions for all listed
species. The protection required of
Federal agencies, and the prohibitions
against certain activities involving listed
species are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened, and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer with us on any action
that is likely to jeopardize the continued
existence of a species proposed for
listing, or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of the species or destroy or
adversely modify its critical habitat, if
any has been designated. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with us.

Federal agencies whose actions may
require consultation include, but are not
limited to, the BLM, Corps, FHA,
Natural Resources Conservation Service,
U.S. Department of the Army, and the
Federal Bureau of Prisons. Federal
agencies with management
responsibility for the Carson wandering
skipper also include the Service, in
relation to Partners for Fish and Wildlife
projects and issuance of section
10(a)(1)(B) permits for habitat
conservation plans, and other programs.
Activities on BLM lands could include
livestock grazing and associated
management activities, sale, exchange,
or lease of Federal land containing
suitable habitat, recreational activities,
or issuance of right-of-way permits for
various projects across lands they
administer. Occurrences of this
subspecies could potentially be affected
by projects requiring a permit from the
Corps under section 404 of the CWA.
The Corps is required to consult on
permit applications they receive for
projects that may affect listed species.
Highway construction and maintenance
projects that receive funding from the
FHA would be subject to review under
section 7 of the Act. Activities
authorized under the Natural Resources
Conservation Service’s Emergency
Watershed Protection program, such as
fire rehabilitation projects, and activities
authorized by the U.S. Department of
the Army and the Federal Bureau of
Prisons would also be subject to section
7 review. In addition, activities that are
authorized, funded, or administered by
Federal agencies on non-Federal lands
will be subject to section 7 review.

We believe that protection and
recovery of the Carson wandering
skipper will require reduction of the
threats from habitat destruction,
degradation, and loss of salt grass and
wetland habitats due to urban and
residential development, agricultural
practices (such as excessive livestock
grazing), nonnative plant invasion, gas
and geothermal development, and road
construction. Threats from collection,
livestock trampling, water exportation
projects, pesticide drift, and recreation
must also be reduced. These threats
should be considered when
management actions are taken in
habitats currently and potentially
occupied by the Carson wandering
skipper, and areas deemed important for
dispersal, and connectivity or corridors
between known locations of this
subspecies. Monitoring should also be
undertaken for any management actions
or scientific investigations designed to
address these threats or their impacts.

Listing the Carson wandering skipper
as endangered will provide for the
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development of a recovery plan for the
subspecies. Such a plan will bring
together Federal, State, and regional
agency efforts for conservation of the
subspecies. A recovery plan will
establish a framework for agencies to
coordinate their recovery efforts. The
plan will set recovery priorities, assign
responsibilities, and estimate the costs
of various tasks necessary to achieve
conservation and survival of the
subspecies. Additionally, pursuant to
section 6 of the Act, we will be able to
grant funds to the States of Nevada and
California for management actions
promoting the protection and recovery
of this subspecies.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. All
prohibitions of section 9(a)(2) of the Act,
codified at 50 CFR 17.21, in part, make
it illegal for any person subject to the
jurisdiction of the United States to take
(includes harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect; or attempt any such conduct),
import or export, transport in interstate
or foreign commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to our agents and State conservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.22 and 17.23. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and for incidental take in
connection with otherwise lawful
activities.

It is our policy, published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify, to the maximum
extent practicable, activities that would
or would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effects of the listing on proposed
and ongoing activities within the
subspecies’ range. With respect to the
Carson wandering skipper, based upon
the best available information, we
believe the following actions would not
be likely to result in a violation of
section 9, provided these activities are
carried out in accordance with existing
regulations and permit requirements:

(1) Possession, delivery, including
interstate transport and import or export
from the United States, involving no

commercial activity, of dead Carson
wandering skippers that were collected
prior to the November 29, 2001 date of
publication of the emergency listing rule
in the Federal Register;

(2) Any actions that may result in take
of the Carson wandering skipper that are
authorized, funded or carried out by a
Federal agency when the action is
conducted in accordance with the
consultation requirements for listed
species pursuant to section 7 of the Act;

(3) Any action taken for scientific
research carried out under a recovery
permit issued by the Service pursuant to
section 10(a)(1)(A) of the Act; and

(4) Land actions or management
carried out under a habitat conservation
plan approved by the Service pursuant
to section 10(a)(1)(B) of the Act, or an
approved conservation agreement.

Activities that we believe would
potentially result in a violation of
section 9 include, but are not limited to:

(1) Unauthorized possession,
handling, or collecting of the Carson
wandering skipper. Research efforts
involving these activities will require a
permit under section 10(a)(1)(A) of the
Act;

(2) Possession, sale, delivery, carriage,
transportation, or shipment of illegally
taken Carson wandering skipper
specimens;

(3) Activities authorized, funded, or
carried out by Federal agencies that may
result in take of the Carson wandering
skipper when such activities are not
conducted in accordance with the
consultation requirements for listed
species under section 7 of the Act; and

(4) Activities (e.g., habitat conversion,
urban and residential development, gas
and geothermal exploration and
development, excessive livestock
grazing, farming, road and trail
construction, water development,
recreation, and unauthorized
application of herbicides and pesticides
in violation of label restrictions) that
directly or indirectly result in the death
or injury of adult Carson wandering
skippers, or their pupae, larvae or eggs,
or that modify Carson wandering
skipper habitat and significantly affect
their essential behavioral patterns
including breeding, foraging, sheltering,
or other life functions that result in
death or physical injuries to skippers.
Otherwise lawful activities that
incidentally take Carson wandering
skipper specimens, but have no Federal
nexus, will require a permit under
section 10(a)(1)(B) of the Act.

Questions regarding whether specific
activities risk violating section 9 should
be directed to the Field Supervisor of
the Nevada Fish and Wildlife Office or
the Field Supervisor of the Sacramento

Fish and Wildlife Office (see FOR
FURTHER INFORMATION CONTACT section).
Requests for copies of the regulations on
listed wildlife, and general inquiries
regarding prohibitions and issuance of
permits under the Act, may be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services,
Endangered Species Permits, 911 NE
11th Ave., Portland, OR 97232-4181
(telephone 503/231-2063; facsimile
503/231-6243).

Reasons for Effective Date

We published the emergency rule for
this subspecies on November 29, 2001.
The 240-day period expires on July 29,
2002. This final rule must be published
on or before this date to prevent Federal
protection for the Carson wandering
skipper from expiring. Because of this,
we find that good cause exists for this
rule to take effect immediately upon
publication in accordance with 5 U.S.C.
553(d)(3).

National Environmental Policy Act

We have determined that an
environmental assessment and
environmental impact statement, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information that require
approval by Office of Management and
Budget (OMB) under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
This rule will not impose record
keeping or reporting requirements on
State or local governments, individuals,
businesses, or organizations. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. Information collections
associated with endangered species
permits are covered by an existing OMB
approval and are assigned control
number 1018-0093 expires March 31,
2004.

Executive Order 13211

On May 18, 2001, the President issued
an Executive Order on regulations that
significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
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undertaking certain actions. This rule is
not expected to significantly affect
energy supplies, distribution, or use.
Therefore, this action is not a significant
energy action and no Statement of
Energy Effects is required.

References Cited

A complete list of all references cited
herein is available upon request from
the Nevada Fish and Wildlife Office (see
ADDRESSES section).

Author

The primary author of this final rule
is Marcy Haworth, U.S. Fish and

Wildlife Service, Nevada Fish and
Wildlife Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2.In §17.11(h), add the following, in
alphabetical order under INSECTS, to
the List of Endangered and Threatened
Wildlife:

§17.11 Endangered and threatened

wildlife.
* * * * *
(h) * Kk 0k

Species . . .
e Vertebrate population where endan- When  Critical Special
Historic range Status  |; p
Common name Scientific name gered or threatened listed habitat rules
* * * * * * *
INSECTS
* * * * * * *
Skipper, Carson Pseudocopaeodes U.S.A. (CA, NV) ... U.S.A, (Lassen County, CA; Washoe E 730 NA ....... NA
wandering. eunus obscurus. County, NV).
* * * * * * *

Dated: July 26, 2002.
Steve Williams,
Director, Fish and Wildlife Service.
[FR Doc. 02—20007 Filed 8—-6—02; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 011218304-1304-01; I.D.
080202A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Deep-Water Species
Fishery by Vessels Using Trawl Gear in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for species that comprise the
deep-water species fishery by vessels
using trawl gear in the Gulf of Alaska
(GOA). This action is necessary because
the third seasonal apportionment of the
2002 Pacific halibut bycatch allowance
specified for the deep-water species
fishery in the GOA has been reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 2, 2002, until 1200
hrs, A.l.t., September 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Gulf of Alaska (FMP) prepared by the
North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The Pacific halibut bycatch allowance
for the GOA trawl deep-water species
fishery, which is defined at
§679.21(d)(3)(iii)(B), was established by
an emergency rule implementing 2002
harvest specifications and associated
management measures for the
groundfish fisheries off Alaska (67 FR
956, January 8, 2002) for the third
season, the period June 30, 2002,
through September 1, 2002, as 400
metric tons.

In accordance with §679.21(d)(7)(i),
the Administrator, Alaska Region,
NMFS, has determined that the third
seasonal apportionment of the 2002
Pacific halibut bycatch allowance
specified for the trawl deep-water

species fishery in the GOA has been
reached. Consequently, NMFS is
prohibiting directed fishing for the
deep-water species fishery by vessels
using trawl gear in the GOA. The
species and species groups that
comprise the deep-water species fishery
are: all rockfish of the genera Sebastes
and Sebastolobus, deep water flatfish,
rex sole, arrowtooth flounder, and
sablefish.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that, because the third seasonal
apportionment of the 2002 Pacific
halibut bycatch allowance specified for
the deep-water species fishery in the
GOA has been reached, the need to
immediately implement this action
constitutes good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B). These procedures are
unnecessary and contrary to the public
interest because of the need to
implement these measures in a timely
fashion because the third seasonal
apportionment of the 2002 Pacific
halibut bycatch allowance specified for
the deep-water species fishery in the
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GOA has been reached. This constitutes
good cause to find that the effective date
of this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d)(3), a delay in the effective date is

hereby waived.
This action is required by § 679.20

and is exempt from review under
Executive Order 12866.
Authority: 16 U.S.C. 1801 et seq.

Dated: August 2, 2002.
Valerie Chambers,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02-19974 Filed 8—2-02; 2:01 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 011218304-1304-01; I.D.
080202B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Shortraker and
Rougheye Rockfish in the Western
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting retention
of shortraker and rougheye rockfish in
the Western Regulatory Area of the Gulf
of Alaska (GOA). NMFS is requiring that
catch of shortraker and rougheye

rockfish in this area be treated in the
same manner as prohibited species and
discarded at sea with a minimum of
injury. This action is necessary because
the allocation of the shortraker and
rougheye rockfish 2002 total allowable
catch (TAC) in this area has been
achieved.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 2, 2002, until 2400
hrs, A.l.t., December 31, 2002.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Gulf of Alaska (FMP) prepared by the
North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2002 TAC allocation of shortraker
and rougheye rockfish for the Western
Regulatory Area was established as 220
metric tons by an emergency rule
implementing 2002 harvest
specifications and associated
management measures for the
groundfish fisheries off Alaska (67 FR
956, January 8, 2002 and 67 FR 34860,
May 6, 2002).

In accordance with § 679.20(d)(2), the
Administrator, Alaska Region, NMFS,
has determined that the allocation of the
shortraker and rougheye rockfish TAC
in the Western Regulatory Area of the

GOA has been achieved. Therefore,
NMFS is requiring that further catches
of shortraker and rougheye rockfish in
the Western Regulatory Area of the GOA
be treated as prohibited species in
accordance with § 679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the TAC,
and therefore reduce the public’s ability
to use and enjoy the fishery resource.

The Assistant Administrator for
Fisheries, NOAA also finds good cause
to waive the 30—day delay in the
effective date of this action under 5
U.S.C. 553(d)(3). This finding is based
upon the reasons provided above for
waiver of prior notice and opportunity
for public comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 2, 2002.
Valerie Chambers,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02-19975 Filed 8-2-02; 2:01 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 104, 105 and 114
[Notice 2002-13]
Electioneering Communications

AGENCY: Federal Election Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Election
Commission is seeking comment on
proposed rules regarding electioneering
communications, which are certain
broadcast, cable, and satellite
communications that refer to a clearly
identified Federal candidate within 60
days of a general election or within 30
days of a primary election for Federal
office. The proposed rules implement
the Bipartisan Campaign Reform Act of
2002 (“BCRA”), which adds to the
Federal Election Campaign Act (“FECA”
or “‘the Act”’) new provisions regarding
“electioneering communications.” The
proposed rules would require any
person who makes disbursements for
electioneering communications in
excess of $10,000 in a calendar year to
file a disclosure statement within 24
hours of the time the disbursements
exceed $10,000. Additionally, BCRA
prohibits incorporated entities and labor
organizations from making
electioneering communications. The
proposed rules would implement this
prohibition. Please note that the draft
rules that follow do not represent a final
decision by the Commission on the
issues presented by this rulemaking. In
fact, some of the draft rules are offered
as alternatives. Regardless, the
Commission seeks comments on all of
the issues that are raised in this
rulemaking. Further information is
provided in the supplementary
information that follows.

DATES: The Commission will hold a
hearing on these proposed rules on
August 28-29, 2002, at 9:30 a.m.
Commenters wishing to testify at the
hearing must submit their request to
testify along with their written or
electronic comments by August 21,

2002. Commenters who do not wish to
testify must submit their written or
electronic comments by August 29,
2002.

ADDRESSES: All comments should be
addressed to Ms. Mai T. Dinh, Acting
Assistant General Counsel, and must be
submitted in either electronic or written
form. Electronic mail comments should
be sent to Electioneering@fec.gov and
must include the full name, electronic
mail address, and postal service address
of the commenter. Electronic mail
comments that do not contain the full
name, electronic mail address, and the
postal service address of the commenter
will not be considered. Faxed comments
should be sent to (202) 219-3923, with
printed copy follow-up to ensure
legibility. Written comments and
printed copies of faxed comments
should be sent to Federal Election
Commission, 999 E Street, NW.,
Washington, DC 20463. Commenters are
strongly encouraged to submit
comments electronically to ensure
timely receipt and consideration. The
Commission will make every effort to
post public comments on its Web site
within ten business days of the close of
each comment period. The hearing will
be held in the Commission’s ninth floor
meeting room, 999 E. St. NW,,
Washington, DC.
FOR FURTHER INFORMATION CONTACT: Ms.
Mai T. Dinh, Acting Assistant General
Counsel, Mr. J. Duane Pugh, Jr., Acting
Special Assistant General Counsel, or
Mr. Anthony T. Buckley, Attorney, 999
E Street, NW., Washington, DC 20463,
(202) 694—-1650 or (800) 424—9530.
SUPPLEMENTARY INFORMATION: The
Bipartisan Campaign Reform Act of
2002, Pub. L. 107-155, 116 Stat. 81
(March 27, 2002), contains extensive
and detailed amendments to the Federal
Election Campaign Act of 1971, as
amended, 2 U.S.C. 431 et seq. This is
one of a series of Notices of Proposed
Rulemakings (“NPRM”) the
Commission will publish over the next
several months in order to meet the
rulemaking deadlines set out in BCRA.
This NPRM addresses electioneering
communications, that is, certain
broadcast, cable, or satellite
communications that refer to a clearly
identified candidate for Federal election
that are made within 60 days of a
general election or within 30 days of a
primary election. Other rulemakings
have addressed or will address: (1) Non-

Federal funds or “soft money”
promulgated on June 22, 2002 (67 FR
49063 (July 29, 2002)); (2) coordinated
and independent expenditures;  (3) the
so-called “millionaires’ amendment,”
which increases contribution limits for
congressional candidates facing self-
financed candidates on a sliding scale,
based on the amount of personal funds
the opponent contributes to his or her
campaign; (4) new or amended
contribution limitations and
prohibitions; (5) other new and
amended provisions, including
inaugural committees, fraudulent
solicitations, disclaimers, personal use
of campaign funds, and civil penalties;
(6) reporting; and (7) reorganization of
“contribution” and “expenditure”
definitions. The reporting NPRM will
contain the reporting rules proposed in
several of the other NPRMs and will
restructure 11 CFR part 104 to make the
reporting rules more user-friendly. The
deadline for the promulgation of the
remaining rules (including those
proposed in this NPRM) is 270 days
after the date of BCRA’s enactment, or
December 22, 2002.

What Is an Electioneering
Communication?

I. Introduction

BCRA at 2 U.S.C. 434(f)(3) defines a
new term, called “‘electioneering
communications.” This term includes
broadcast, cable, or satellite
communications: (1) That refer to a
clearly identified Federal candidate; (2)
that are transmitted within certain time
periods before a primary or general
election; and (3) that are “targeted to the
relevant electorate,” that is, the relevant
congressional district or State that
candidates for the U.S. House of
Representatives or the U.S. Senate seek
to represent. Communications that refer
to candidates for President or Vice-
President do not need to be targeted to
be electioneering communications.
Those paying for the communications
must meet certain disclosure
requirements, and they cannot use
funds from national banks, corporations,
foreign nationals,? or labor
organizations to pay for the
communications. See 2 U.S.C.

1 That future NPRM will also address
electioneering communications that are coordinated
with candidate and political party committees.

2The ban on foreign national funds will be
addressed in a separate rulemaking.
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441b(b)(2) and 441e(a)(2), as amended
by BCRA section 203(b) and 303.

BCRA'’s sponsors have explained that
these new “‘electioneering
communications” provisions, set out at
new 2 U.S.C. 434(f) and 441b(b)(2), are
designed to ensure that campaign
advertisements are paid for with funds
subject to the prohibitions and
limitations of campaign finance laws.
According to the sponsors, putative
“issue ads” have been used to
circumvent FECA’s prohibition on the
use of union and corporate treasury
funds in connection with Federal
elections. In the sponsors’ view, this is
accomplished by creating and airing
advertisements that avoid the specific
language that the Supreme Court has
said expressly advocates the election or
defeat of a candidate. See 148 Cong.
Rec. S2140-2141 (daily ed. Mar. 20,
2002) (statement of Sen. McCain); see
also Buckley v. Valeo, 424 U.S. 1, 44, fn.
52 (1976); 11 CFR 100.22.3

BCRA'’s sponsors cited various studies
and investigations that they say show
that the express advocacy test does not
distinguish genuine issue ads from
campaign ads. 148 Cong. Reg. at $2140—
2141 (statement of Sen. McCain). For
example, Senator McCain cited a study
by the Brennan Center for Justice,
Buying Time 2000, that found that ““97
percent of the electioneering ads
reviewed” did not use the words and
phrases cited by the Buckley Court, and
that more than 99 percent of the “group-
sponsored soft money ads” studied were
in fact campaign ads. Id. at S2141.
Senators Snowe and Jeffords stated that,
because the electioneering
communications provisions focus on the
key elements of when, how, and to
whom a communication is made, rather
than relying on the express advocacy
test or the intent of the advertiser, they
are a clearer, more accurate test of
whether an advertisement is campaign-
related. Id. at S2117-18 (statement of
Sen. Jeffords); S2135-37 (statement of
Sen. Snowe).

3 “Express advocacy” was first defined by the
Supreme Court as “‘communications containing
express words of advocacy of election or defeat,
such as ‘vote for,” ‘elect,” ‘cast your ballot for,”
‘Smith for Congress,” ‘vote against,” ‘defeat,”
‘reject.”” Buckley at 44. fn. 52 (1976). The Supreme
Court created the express advocacy test to save the
statutory phrase ““for the purpose of * * *
influencing”—the “critical phrase’” within the
definitions of “expenditure” and “contribution” at
2 U.S.C. 431(8) and (9)—from unconstitutional
vagueness while furthering the goal of Congress “to
insure both the reality and the appearance of the
purity and openess of the federal election process.”
Buckley v. Valeo. 424 U.S. 1, 77-78 (1976). The
Court’s express advocacy test marked the dividing
line between advocacy regulated by the FECA and
the advocacy of “issues of public interest,” both of
which are constitutionally protected , Id. at 42, 44,
80.

Accordingly, the proposed rules
would add a new definition for
“electioneering communication,” to be
located at proposed 11 CFR 100.29. The
new definition would be added to
current 11 CFR part 100 because it has
general applicability to Title 11 of the
Code of Federal Regulations.

II. Alternative Definition

BCRA at 2 U.S.C. 434(f)(3)(A)(ii)
provides an alternative definition of
“electioneering communication,” which
would take effect in the event the
definition in section 434(f)(3)(A)(i) is
held to be constitutionally insufficient
“by final judicial decision.” The
alternative definition of “electioneering
communication” is “any broadcast,
cable, or satellite communication which
promotes or supports a candidate for
that office, or attacks or opposes a
candidate for that office (regardless of
whether the communication expressly
advocates a vote for or against a
candidate) and which also is suggestive
of no plausible meaning other than an
exhortation to vote for or against a
specific candidate.” Id. The
Commission is not proposing
regulations to implement this
alternative statutory definition at this
time. Proposing two definitions for the
same term, one to take effect only after
the other may be held invalid, could be
confusing to those who are affected by
this new law. Additionally, any court
decision regarding 2 U.S.C. 434(f)(3)(A)
may provide guidance as to the
appropriate standard. Consequently, the
Commission intends to promulgate
regulations to implement this
alternative definition when and if it
becomes necessary to do so.
Nevertheless, in the alternative, the
Commission seeks comment as to
whether it should promulgate an
alternative definition now. If so, should
this definition simply reiterate the
wording of the statute, or should it
provide additional guidance as to what
types of communications promote,
support, attack, or oppose a candidate
and suggest no plausible meaning other
than an exhortation to vote for or against
a candidate?

III. Definition of “Electioneering
Communication”

A. Overview

BCRA amends 2 U.S.C. 434 by adding
a new term, ‘“‘electioneering
communication,” at section 434(f)(3).
BCRA defines “‘electioneering
communication” as a broadcast, cable,
or satellite communication that: (1)
Refers to a clearly identified candidate
for Federal office; (2) is made within 60

days before a general, special, or runoff
election, or within 30 days before a
primary or preference election, or a
convention or caucus of a political party
that has authority to nominate a
candidate, for the office sought by the
candidate; (3) does not fall within any
of the exceptions to the electioneering
communication specified in the statute;
and (4) in the case of a candidate for an
office other than President or Vice-
President, is targeted to the relevant
electorate. BCRA also provides
exceptions to the definition, and
authorizes the Commission to approve
additional exceptions.

The proposed definition of
electioneering communication at
proposed 11 CFR 100.29(a) largely
tracks the language in BCRA. However,
the word “made” as in “made within 60
days” would be changed to “publicly
distributed” to clarify that it refers to
the broadcasting or airing of the
communication rather than the making
of a disbursement for an electioneering
communication. The proposed
definition would also clarify that, in the
case of a candidate for nomination for
President or Vice-President, the 30-day
window applies in those States that will
hold a primary or preference election, or
a convention or caucus of a political
party that has authority to nominate a
candidate for President or Vice-
President, during that time.

The Commission’s current rules at 11
CFR 100.2 contain definitions of
“general election,” “primary election,”
“runoff election,” ‘“‘caucus or
convention,”and ‘“‘special election.”
Under 11 CFR 100.2(f), a “special
election” could be a primary, general, or
runoff election. BCRA, however, groups
“special election” with general and
runoff elections for purposes of an
electioneering communication.
Proposed new paragraph 100.29(a)(2)
would clarify that, for purposes of
section 100.29 only, “special elections”
and “runoff elections” would be
considered primary elections, if held to
nominate a candidate; and general
elections, if held to elect a candidate.
Comments are sought on this approach.

B. Definition of ‘“Refers to a Clearly
Identified Candidate”

Proposed 11 CFR 100.29(b) would set
out definitions of the terms used in 11
CFR 100.29(a). The first definition, at
proposed 11 CFR 100.29(b)(1), defines
the term ““refers to a clearly identified
candidate.” This term is already defined
in the Commission’s rules at 11 CFR
100.17, which states that “clearly
identified” means the candidate’s name,
nickname, photograph, or drawing
appears, or the identity of the candidate
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is otherwise apparent through an
unambiguous reference such as ““the
President,” “your Congressman,”’ or
“the incumbent,” or through an
unambiguous reference to his or her
status as a candidate such as “the
Democratic presidential nominee” or
“the Republican candidate for Senate in
the State of Georgia.” The proposed rule
at 11 CFR 100.29(b) would track the
language of the current rule in 11 CFR
100.17. This approach appears to be
consistent with legislative intent. See
148 Cong. Rec. S2144 (daily ed. Mar. 20,
2002) (statement of Sen. Feingold
indicating that a communication “refers
to a clearly identified candidate” if it
“mentions, identifies, cites, or directs
the public to the candidate’s name,
photograph, drawing or otherwise
makes an 'unambiguous reference’ to
the candidate’s identity”). Please note
that the definition would not be based
on the intent or purpose of the person
making the communication.

C. Definition of ‘“‘Broadcast, Cable or
Satellite Communication”

Proposed 11 CFR 100.29(b)(2) would
define ‘broadcast, cable, or satellite
communication” to mean a
communication that is publicly
distributed by a television station, radio
station, cable television system, or
satellite system. The term ““distribute”
reflects the legislation’s apparent focus
on the means of dissemination rather
than on the means of receipt.

The definition would exclude
“webcasts” or other communications
that are distributed only over the
Internet, but would include television or
radio communications that are
simultaneously webcast over the
Internet, or archived for listening over
the Internet. Internet subscribers would
not be included in the calculation of
how many persons a communication
can reach in a particular district or state.
The Commission seeks comment on
whether this is an appropriate reading
of the statute.

The legislative history, which is
discussed below, makes it clear that this
regulation should be limited to
television and radio. The Commission
seeks comment to confirm that this
interpretation is correct. All other types
of communications, such as print
media, billboards, telephones, and the
Internet, would therefore, not be
considered electioneering
communications. Consequently,
proposed 11 CFR 100.29(c)(1) would
specifically list these as exceptions to
the definition.

The Commission also seeks comment
on whether it would also be appropriate
to exempt some types of television and

radio broadcasting from the definition of
“broadcast, radio or satellite.” The
Commission seeks comment on whether
communications transmitted by digital
audio radio satellite would be
considered electioneering
communications. Although newly
added section 304(f)(3)(a) of BCRA
seems to include communications by
satellite without limitation as to the
type of transmission, section
316(c)(6)(B) suggests that the term is
limited to ‘“‘satellite television service.”
Proposed 11 CFR 100.29(b) would
exempt Low Power FM Radio (LPFM),
Low Power Television (LPTV), and
citizens band (CB) radio. Are there other
types of television and broadcasting that
should also be exempt? How should
“web TV” (in which viewers access the
Internet using television sets) be treated
for purposes of these rules?

D. Definition of “Targeted to the
Relevant Electorate”

Proposed 11 CFR 100.29(b)(3) would
track the language of BCRA at 2 U.S.C.
434(f)(3)(C) in defining “targeted to the
relevant electorate” as a communication
that can be received by 50,000 or more
persons: In the district the candidate
seeks to represent, in the case of a
candidate for Representative in, or
Delegate or Resident Commissioner to,
the U.S. House of Representatives; or in
the State the candidate seeks to
represent, in the case of a candidate for
the U.S. Senate.

Please note that the definition of
“targeted to the relevant electorate”
would include communications that can
be received beyond the relevant
geographical area. A communication
that can also be received by large
numbers of persons outside the relevant
district or State would still be
considered a targeted communication,
as long as 50,000 persons in the relevant
area could also receive it. Conversely,
for example, an electioneering
communication would not include a
communication that reaches fewer than
50,000 persons in the State or district
where the clearly identified candidate is
running, even if at the same time it also
reaches 50,000 or more persons in a
State or district where the clearly
identified candidate is not running.

Regarding whether a communication
reaches 50,000 or more persons, the
Commission seeks comment as to how
to measure, and where to obtain the data
concerning, the number of persons a
communication reaches. For example,
what signal measurement (e.g., Grade B
contour) should be used in determining
how many people a broadcast signal
reaches, and how does one determine if
a broadcast station’s signal could

potentially reach 50,000 or more
persons in a particular district or state?
Should a broadcast station be required
to provide the Federal Communications
Commission with information regarding
the cable system(s) and satellite
system(s) that carry it in order that the
cable and satellite systems’ audience
can be included in the calculation of the
number of persons reached by the
broadcast station? If such audiences
were included in this calculation, how
could double counting of some viewers
(those that can receive the station’s
signal both over the air and through a
cable or satellite system) be avoided? Is
subscriber information the only basis for
measuring the audience of a cable or
satellite system? If so, must the FCC
compel cable and satellite companies to
provide it with this data because they
are the only possible source of this
information? How should subscriber
information be converted into the
chosen definition of “person” in new 2
U.S.C. 434()(3)(C), discussed herein? If,
for whatever reason, it cannot be
determined whether a particular
communication will reach 50,000 or
more persons in a relevant district or
state, should it be presumed that the
communication reaches fewer or more
than 50,000 persons?

Theoretically, one ad could be
publicly distributed via several small
outlets, each of which reaches fewer
than 50,000 persons in the relevant area,
but in the aggregate reach 50,000 or
more persons in the relevant area.
Practically, the size of radio and
television audiences may eliminate this
concern. The Commission seeks
comments on whether the regulations
should address this situation to require
aggregation of recipients of the same ad
from multiple outlets and, if so, whether
the regulations should aggregate
substantially similar ads for this
purpose.

The term “person” is defined in 2
U.S.C. 431(11) and in current
Commission regulations at 11 CFR
100.10 to mean an individual,
partnership, association, corporation,
labor organization and any other
organization or group of persons. It is
not clear from the legislative history of
BCRA whether the term “person” in
new 2 U.S.C. 434(f)(3)(C) is intended to
be restricted to only individuals,
households, U.S. citizens, voters, those
within the voting age population, or any
other category of “person.” The
Commission believes that BCRA’s
policies are best served by construing
the term “person’ as applying to natural
persons residing in a given jurisdiction,
regardless of their citizenship status or
whether they are of voting age. The
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Commission seeks comments on which
interpretation is correct. Whatever
definition of “person’’ commenters
choose should be associated with
clearly identified sources of information
needed to implement this section of
BCRA.

Pursuant to section 201(b) of BCRA 4
the Federal Communications
Commission must “compile and
maintain’’ any information the Federal
Election Commission may require to
ensure that proper disclosure of
electioneering communications is made.
The FCC is required to make such
information publicly available on its
website. These requirements appear to
be necessary to promote compliance
with the disclosure requirements in the
new law regarding electioneering
communications. Those who wish to
make communications that meet the
timing and medium requirements of the
electioneering communication
definition, must be able to easily
determine whether the radio or
television stations, cable systems, or
satellite systems on which they wish to
publicly distribute their
communications will reach 50,000 or
more persons in the State or
congressional district in which the
candidate mentioned in the
communication is running for office.
Consequently, the Commission has
preliminarily concluded that a database
searchable by State, congressional
district, radio and television station call
letters, cable system or satellite system,
and radio station frequencies, should be
created, and that a search under any of
these options should reveal whether
50,000 or more persons in a specified
State or congressional district are
capable of receiving a communication
transmitted through a broadcast station,
cable system or satellite system. The
Commission seeks comments as to
whether any additional information or
searchable options for the FCC’s website
are necessary or desirable.

It would also be helpful for the FCC’s
website to contain a link to the new
electioneering communication forms
(Form 9 and Schedule J) that the
Commission will create for reporting
electioneering communications.
Further, the Commission anticipates
placing a link on its own website to the
page on the FCC website containing the
database. The Commission seeks
comments on what, if any, additional
features on the FEC or FCC websites
should be made available. Proposed 11
CFR 100.29(b)(5) would list the types of
information the FCC may determine it
will provide on its website.

4 This section of BCRA has not been codified.

The Commission anticipates that the
information on the FCC website will
also allow interested parties to
determine easily whether a given
communication is capable of reaching
50,000 persons. Thus, the information
on the FCC website is intended to serve
as definitive evidence of whether a
communication could have been
received by 50,000 or more persons. For
example, if the information on the FCC
website indicated that a certain radio
station can reach fewer than 50,000
persons in a certain congressional
district, and an ad was run only on that
station 45 days before the general
election that referred to a House
candidate in that district, then the
persons paying for that communication
would not have to disclose the
communication under the proposed
reporting rules and would have a
complete defense against any charge
that they violated that portion of BCRA.
For a discussion of the determination of
whether a communication reaches
50,000 or more persons, see above.
Comments are sought as to whether this
approach is correct.

E. Presidential Primary Candidates

With respect to Presidential primary
candidates, one plausible reading of 2
U.S.C. 434(f)(3)(C) is that a
communication that refers to a
Presidential candidate does not need to
be “‘targeted to the relevant electorate”
to qualify as an ‘“‘electioneering
communication.” Thus, under this
interpretation, a communication
referring to a clearly identified primary
candidate for President that meets
BCRA'’s timing and medium
requirements, and that does not fall
within any of the statutory exceptions,
might be considered an electioneering
communication, regardless of the
number or geographic location of
persons receiving the communication.
For example, an ad referring to a
primary candidate for President that is
run anywhere in the United States could
be considered an ““electioneering
communication” if the ad aired on a
television or radio station within 30
days of a primary election taking place
anywhere in the United States, even if
the primary election were months away
or had already taken place in the State
or States in which the ad actually aired.

However, the Commission is
concerned that such a sweeping impact
on communications would be
insufficiently linked to pending primary
elections, may not have been
contemplated by Congress and could
raise constitutional concerns. It would
result in a nationwide blackout on ads
mentioning a Presidential candidate for

more than 240 day between mid-
December of the year preceding the
election and the election itself. So
interpreted, the restrictions on
electioneering communications would
take effect even if an ad were aired only
in a State that has already held its
primary, and thus would restrict ads
more than 60 days before a general
election, an apparent contravention of
BCRA. Therefore, the Commission is
proposing a definition of “publicly
distributed within 30 days of a primary
election” to make clear that an ad
mentioning a candidate for President or
Vice-President is not deemed to have
been transmitted within 30 days before
a primary election unless the ad is
transmitted to an audience of 50,000 or
more persons in an area in which a
primary election is scheduled within 30
days. (This definition is listed as
Alternative 1-B in proposed 11 CFR
100.29.) Such a definition, which would
be placed within 11 CFR 100.29(b),
would state that a communication that
refers to a clearly identified candidate
for President or Vice President would be
“publicly distributed” within 30 days
before a primary election, preference
election, or convention or caucus of a
political party only where and when the
communication can be received by
50,000 or more persons within the State
holding such election, convention or
caucus. No such clarification is
necessary for Presidential and Vice-
Presidential nominees in the 60 days
preceding the general election, as the
date of the general election does not
vary from State to State.

As an alternative means of addressing
this concern, the Commission could
adopt a provision stating that an
advertisement be considered an
electioneering communication only if
the advertisement can be received by
50,000 or more persons in either a State
in which a Presidential primary will
occur within 30 days, or nationwide if
within 30 days of the national
nominating convention of that
candidate’s party. If adopted, this
provision would appear at new 11 CFR
100.29(a)(1)(iv), rather than 11 CFR
100.29(b)(4), and appears in the
proposed rules as Alternative 1-A.

Comments are sought on the
alternative approaches, which are
consistent with a requirement that the
communication occur within a fixed
number of days before a primary
election, and would involve a far lesser
impact on fundamental First
Amendment rights. The Commission
especially seeks comment on whether
either alternative is allowed under
BCRA.
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Separately, comments are sought on
whether BCRA’s electioneering
communications restrictions apply at all
to communications depicting
Presidential or Vice-Presidential
candidates, other than 30 days before a
party’s national convention and 60 days
before the general election, given that
candidates can only be nominated for
President or Vice-President at their
parties’ national convention.

What is Not an Electioneering
Communication?

L. Specific Types of Communications

Consistent with 2 U.S.C. 434(f)(3)(B),
proposed 11 CFR 100.29(c) would list
examples of communications that are
not “electioneering communications.”

It appears clear from the legislative
history of BCRA that the term
“electioneering communications” only
applies to communications that are
publicly distributed by television or
radio, and not through other media. For
this reason the definition of
“electioneering communications” is
narrowly tailored, listing only three
types of communications: broadcast,
cable, and satellite communications.

The electioneering communication
provisions were originally offered as an
amendment to the predecessor of BCRA
by Senators Snowe and Jeffords in 1998.
That amendment, and all versions of
that amendment prior to the 107th
Congress, defined an electioneering
communication to include “any
broadcast from a television or radio
broadcast station.” See 144 Cong.
Record S938 (daily ed. Feb. 24, 1998);
see also S.26 (106th Congress), 145
Cong. Rec. S425 (daily ed. Jan. 19,
1999). Likewise, the floor debates on the
electioneering communications
provision during the 107th Congress
frequently referred to “television and
radio ads.” During a final explanation of
these provisions, Senator Snowe again
stated that they would apply to “so-
called issue ads run on television and
radio only.” 148 Cong. Rec. S2135 (daily
ed. Mar. 20, 2002) (statement of Sen.
Snowe).

Consistent with this legislative
history, proposed 11 CFR 100.29(c)(1)
provides examples of communications
that are not included in the definition
of “electioneering communication.” The
proposed list of exemptions includes
communications appearing in print
media, including a newspaper or
magazine, handbills, brochures, yard
signs, posters, billboards, and other
written materials, including mailings;
communications over the Internet,
including electronic mail; and
telephone communications.

The Internet is included in the above
list of exceptions because, in most
instances, it is not a broadcast, cable, or
satellite communication, and it is not
sufficiently akin to television and radio.
During an early debate on the
amendment, Senator Snowe was asked
whether the definition of electioneering
communication would “apply to the
Internet.” She replied, ‘“No. Television
and radio.” See 144 Cong. Rec. S973
and S974 (daily ed. Feb. 25, 1998)
(statement of Sen. Snowe). The
Commission seeks comment confirming
that this is a correct interpretation of
BCRA.

II. The News Story, Commentary, or
Editorial Exception

Proposed 11 CFR 100.29(c)(2) tracks
the language in BCRA at 2 U.S.C.
434(f)(3)(B)(i) by excluding
communications that appear in a “news
story, commentary, or editorial”
distributed from a broadcasting station,
unless the broadcasting station is owned
or controlled by any political party or
committee, or candidate. The proposed
rule, however, would add that the
exception would apply to broadcasting
stations owned or controlled by a party,
committee, or candidate if the
communication meets the requirements
of 11 CFR 100.132(a) and (b). Please
note that this portion of BCRA refers
only to “broadcasting stations.” While
this is consistent with the use of the
term throughout 2 U.S.C. 431, which
sets out general definitions under the
FECA, it is narrower than the term
“broadcast, cable or satellite
communication” found in the general
definition of “‘electioneering
communication” at 2 U.S.C.
434(f)(3)(A). The Commission is
proposing to use the broader term in
section 100.29(c)(2), as the legislative
history gives no reason for this disparate
treatment. However, it welcomes
comments on whether the narrower
term would be appropriate. In the
alternative, the Commission could
decline to create a new media
exemption for electioneering
communications, but instead rely on its
existing media exemption at 11 CFR
100.132. The Commission seeks
comment on which is the appropriate
course of action.

III. Exception for Expenditures and
Independent Expenditures

Proposed 11 CFR 100.29(c)(3)
implements the language in BCRA at 2
U.S.C. 434(f)(3)(B)(ii) excluding
communications that are
“expenditures” or “independent
expenditures” from the definition of
“electioneering communications.”

Senator Feingold explained that
independent expenditures were
excluded because they contain express
advocacy, apparently in contrast to
electioneering communications, which
do not contain express advocacy. See
148 Cong. Rec. S1993 (daily ed. Mar. 18,
2002) (statement and section-by-section
analysis of BCRA by Sen. Feingold).

In this regard, the Commission is
proposing two alternatives. One
interpretation put forward by the
Commission would be that any
disbursement of funds for a
communication that constitutes an
expenditure or an independent
expenditure under FECA is not an
electioneering communication. See
Alternative 2—A, below. In addition, any
expenditure of a Federal political
committee would remain subject to
FECA’s reporting requirements. 2 U.S.C.
434(b)(4)(A). Thus, Federal political
committees would not be required to
file an additional electioneering
communication report for expenditures
for communications that otherwise meet
the definition of electioneering
communication. Consequently, the
segregated bank account provisions of 2
U.S.C. 434(f)(2)(E) would not apply to
expenditures either.

It can be argued that FECA adequately
addresses expenditures, independent
expenditures and Federal political
committee outlays, and BCRA’s Title IT
was intended to address disbursements
that are not subject to FECA’s treatment
of such expenditures. Similarly, the
exclusion may represent an effort to
avoid duplicative reporting
requirements. To include
communications that are expenditures
and independent expenditures would
subject such communications to
duplicative and often conflicting
reporting requirements.

The Commission also seeks comment
on whether to limit the exclusion to
candidate-specific expenditures
reportable as independent expenditures,
in-kind contributions or a party
coordinated expenditure by non-
authorized Federal political committees.
See Alternative 2—B, below. This would
subject non-authorized Federal political
committees making non-coordinated
non-express advocacy communications
to duplicative reporting requirements.
In addition, the Commission notes that
all expenditures of authorized
committees are, by definition, for the
purpose of influencing the candidate’s
election to Federal office. For this
reason, the Commission is seeking
comment on excepting from the
definition of electioneering
communication expenditures for any
public communication made by a
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Federal candidate or officeholder’s
authorized campaign committee.

The Commission seeks comment on
the approach and issues raised above
and on any other interpretation of the
exemption of 2 U.S.C. 434()(3)(B)(ii)
that reconciles the exclusion of
expenditures and independent
expenditures from the definition of
electioneering communication with
FECA'’s treatment of expenditures and
independent expenditures.

IV. Exception for Candidate Debates or
Forums

Proposed 11 CFR 100.29(c)(4) tracks
the language in BCRA at 2 U.S.C.
434(f)(3)(B)(iii) excluding
communications that constitute “a
candidate debate or forum conducted
pursuant to regulations adopted by the
Commission, or which solely promotes
such a debate or forum and is made by
or on behalf of the person sponsoring
the debate or forum.”

The Commission’s regulations at 11
CFR 110.13(a)(2) and 114.4(f) authorize
incorporated broadcasters and other
media organizations to stage and cover
candidate debates without making
impermissible contributions or
expenditures. Section 110.13(c) requires
those organizations staging debates to
use pre-established objective criteria in
determining which candidates may
participate in a debate. It further
prohibits staging organizations from
using nomination by a major party as
the sole objective criterion for choosing
candidates to participate in a general
election debate.®

V. Other Exceptions

New 2 U.S.C. 434(f)(3)(B)(iv) provides
that ““to ensure the appropriate
implementation” of the electioneering

5 The Commission received a Petition for
Rulemaking from a number of corporations owning
and operating news organizations, television
stations, newspapers, cable channels, and other
media ventures, as well as media trade associations.
The petition asked the Commission to amend its
regulation on sponsorship of candidate debates to
“make clear that it does not apply to the
sponsorship of a candidate debate by a news
organization or a trade organization composed of,
or representing, members of the press.”” The petition
asserts that any regulation of the sponsorship of
debates by news organizations or related trade
associations is contrary to the clear intent of the
U.S. Congress, irreconcilable with other FEC
decisions, in conflict with the regulatory decisions
of the Federal Communications Commission, and
unconstitutional. A Notice of Availability for the
petition was published on May 9, 2002 (65 Fed.
Reg. 31164). Two comments were received by the
end of the public comment period, on June 10,
2002. However, the Commission intends to defer
consideration of whether to issue a Notice of
Proposed Rulemaking until after the statutorily
required BCRA rulemakings are completed by the
end of the year. In the meantime, the Commission’s
debate regulations remain in effect.

communication provisions, the
Commission may promulgate
regulations exempting other
communications from the
“electioneering communications”
definition, provided that the exemption
otherwise complies with the new
electioneering communication provision
and is not described in 2 U.S.C.
431(20)(A)(1ii) (“public
communications” that refer to a clearly
identified candidate for Federal office
that promote or support a candidate for
that office, or attack or oppose a
candidate for that office). The
Commission is interested in receiving
specific suggestions on whether there
should be exemptions for
communications that refer to a clearly
identified candidate but that promote
local tourism, or a ballot initiative, or a
referendum. The Commission is also
interested in receiving suggestions on
whether there should be exemptions for
communications that refer to a clearly
identified candidate but that are public
service announcements or that promote
a candidate’s business or professional
practice. Absent such exemptions, such
communications could be electioneering
communications even if they contain
only a glimpse of a Federal candidate.
Proposed 11 CFR 100.29(c)(1), (c)(5),
(c)(6) (including four alternatives) and
(c)(7) would set forth such exemptions.
Proposed paragraph (c)(1) was discussed
above.

Proposed paragraph (c)(5) would
exempt a communication that refers to
a bill or law by its popular name where
that name happens to include the name
of a Federal candidate, if the popular
name is the sole reference made to a
Federal candidate.

Four alternatives (Alternatives 3—A,
3-B, 3—-C, and 3-D) for proposed
paragraph (c)(6) would exempt
communications that are devoted to
urging support for or opposition to
particular pending legislation or other
matters, where the communications
request recipients to contact various
categories of public officials regarding
the issue. The Commission seeks
comment as to which, if any, alternative
is most consonant with the language
and purposes of BCRA.

Proposed paragraph (c)(7) would
exempt communications by State or
local candidates or officeholders that
refer to a clearly identified federal
candidate, provided that such mention
of a federal candidate was merely
incidental to the candidacy of one or
more individuals for State or local
office. For example, under this approach
an ad for a State or local candidate that
featured such candidate’s views on
education would not be rendered an

electioneering communication if the ad
were to indicate whether the State or
local candidate supported or opposed
the President’s education policy.

The Commission seeks comments as
to whether any other communications
should be exempt from the
“electioneering communication”
definition, as well as whether the
proposed exemptions are too broadly or
narrowly crafted. For example, the
Brennan Center report cited by Senator
McCain states that so-called “genuine”
issue ads discuss public policy issues
and usually contain a toll-free number,
whereas so-called “sham” issue ads do
not. Buying Time 2000, p. 31-32. In
light of this study, and to avoid
overbreadth, should the Commission
exempt ads that: (1) Do not include
express advocacy; and (2) include both
a telephone number and a reference to
a specific piece of legislation either by
formal name (for example, the
“Bipartisan Campaign Reform Act of
2002”), popular name (for example,
“Shays-Meehan”’), or bill number (for
example, “H.R. 23567)?

If the Commission creates an
exemption like any of the proposed
alternatives at paragraph (c)(6), because
most Congressional offices do not
maintain toll free numbers, should it be
sufficient to list a non-toll free number?
Must the number be to a Congressional
or district office? Is it acceptable to
provide the number for a campaign
office? Alternatively, to what extent
should these distinctions turn on
whether the ad refers to a general issue,
such as Medicare, without mentioning
specific legislation? See Buying Time
2000, p. 103.

Another possible exemption might be
for entertainment shows, such as
television talk shows, which may fall
outside of the news exemption, which
feature a candidate as a guest, or a
television drama or comedy in which a
picture of a candidate appears. The
Commission seeks comments on the
appropriateness of all of the above-
mentioned possible exemptions from
the “electioneering communication”
definition, and whether additional
exemptions should be considered.
Should the definition of electioneering
communication be limited to paid
advertisements? Should the
Commission create an exemption for
communications publicly distributed
exclusively over public access
channels? Should the Commission limit
any of the exemptions to ads that do not
promote, support, attack, or oppose any
clearly identified candidate?
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Who May Make or Fund Electioneering
Communications?

BCRA allows the following persons to
make electioneering communications:
(1) Individuals; (2) “political
committees” as defined under FECA,
including authorized committees, party
committees, separate segregated funds,
and nonconnected committees; (3)
unincorporated organizations, including
partnerships, limited liability
companies (LLCs) that do not qualify as
corporations, unincorporated trade
associations or membership
organizations, unincorporated 501(c)(3)
or (4)’s, and unincorporated 527’s, as
long as they do not use funds received
from corporations or labor organizations
to pay for the electioneering
communications; and (4) incorporated
501(c)(4)’s and 527’s, as long as they
meet certain requirements discussed
more fully below. The Commission
seeks comment on whether there is any
section in BCRA that would prevent an
entity prohibited from making an
electioneering communication from
being affiliated with an entity that is
permitted to make electioneering
communications, provided that the
permissible entity received no
prohibited funds from the prohibited
entity. In addition, the Commission
seeks comment on whether a 501(c)(4)
or a 527 organization that was
previously incorporated and that
changes its status to become a limited
liability company or similar type of
entity under State law would be
permitted to pay for electioneering
communications with funds that had
been donated from individuals to the
501(c)(4) or 527 organization during the
time it was incorporated.

Who May Not Make or Fund
Electioneering Communications?

L Effect of the Snowe-Jeffords and
Wellstone Amendments on 501(c)(4)
and 527 Organizations

The BCRA provisions popularly
known as the Snowe-Jeffords
amendment expanded the prohibitions
on corporations and labor organizations
to prohibit use of general treasury funds
to make electioneering communications.
2 U.S.C. 441b(b)(2). BCRA treats an
electioneering communication as being
made by a corporation or labor
organization if that corporation or labor
organization directly or indirectly
disburses any amount for any of the
costs of the electioneering
communication. 2 U.S.C. 441b(c)(3)(A).
The Snowe-Jeffords provisions included
an exception, however, allowing
corporations organized under 26 U.S.C.
501(c)(4) or 26 U.S.C. 527(e)(1) to make

electioneering communications, as long
as they use funds that do not come from
prohibited sources.® As noted by
Senator Snowe, these same section
501(c)(4) and 527 organizations must
comply with BCRA’s newly-enacted
disclosure provisions. See 2 U.S.C.
434(f); see also proposed 11 CFR 104.19.
Under Snowe-Jeffords, organizations
that engaged in business activities or
accepted corporate or labor organization
funds would have been permitted to
establish a segregated bank account to
which only individuals (U.S. citizens,
U.S. nationals, and green card holders)
could contribute to pay for all
electioneering communications. 2
U.S.C. 441b(c)(3)(B). It is important to
note that the account required by
Snowe-Jeffords is not a separate
segregated fund or a political committee
within the meaning of 2 U.S.C.
431(4)(B), and does not have the same
registration, reporting and
recordkeeping obligations of such a
fund or committee.

The Snowe-Jeffords amendment was
substantially modified in this regard by
the Wellstone amendment. 2 U.S.C.
441b(c)(6). Where Snowe-Jeffords
exempted section 501(c)(4) and section
527 corporations from the prohibition
on using treasury funds to make
electioneering communications under
certain circumstances, the Wellstone
amendment withdraws that exemption
in the case of what are called “targeted
communications.” 2 U.S.C.
441b(c)(6)(A). The Wellstone
amendment then defines “targeted
communication” to encompass all
electioneering communications.
Specifically, it defines “targeted
communication” to mean “‘an
electioneering communication (as
defined in section 304(f)(3)) [2 U.S.C.
434(f)(3)] that is distributed from a
television or radio broadcast station or
provider of cable or satellite television
service and, in the case of a
communication which refers to a
candidate for an office other than
President or Vice-President, is targeted
to the relevant electorate.” 2 U.S.C.
441b(c)(6)(B). The Wellstone
amendment then defines ““targeted to
the relevant electorate”” by referencing
the definition in the Snowe-Jeffords
amendment. 2 U.S.C. 441b(c)(6)(C).
Under the interpretation of the
Wellstone amendment in the proposed
rules, “targeted communication” would
not be limited to communications

6During the Senate debate, Senator McCain

described these provisions as intended to be
consistent with FEC v. Massachusetts Citizens for
Life, Inc., 479 U.S. 238 (1986) (“MCFL”). 148 Cong.
Rec. S2141 (daily ed. mar. 20, 2002).

referring only to candidates for the U.S.
House of Representatives and the U.S.
Senate directed to the relevant
electorate, but would also include
communications that refer to
Presidential and Vice-Presidential
candidates, with all of the relevant
restrictions being applicable. Further, it
appears that Senator Wellstone intended
his amendment to be applicable to
Presidential and Vice-Presidential
elections. During the Senate debate, one
of the examples of the communications
his amendment was intended to reach
were ads run by an organization during
a presidential primary campaign. See
147 Cong. Rec. S2848 (daily ed. Mar. 26,
2001).

An alternative interpretation of BCRA
would remove communications that
refer to a candidate for the office of
President or Vice-President from the
definition of “targeted communication.”
This interpretation of 2 U.S.C.
441b(c)(6)(B) is based on the reading
that because the second condition in the
section does not apply to candidates for
President or Vice-President, the
Wellstone amendment does not apply to
these candidates. Under this
interpretation, incorporated section
501(c)(4) organizations and section 527
organizations that accept corporate and
labor organization funds would be able
to make electioneering communications
with respect to Presidential and Vice-
Presidential elections, as described
above, using funds that do not come
from corporations, labor organizations
or foreign nationals. Although this
alternative is not set out in the proposed
rules that follow, the Commission seeks
comment on it.

Because the Wellstone amendment
defines “targeted communication” to
include all electioneering
communications, see 2 U.S.C.
441b(c)(6)(B), the result of the Wellstone
amendment is that any corporations
whatever, including incorporated
501(c)(4) and 527 organizations, are
prohibited from making electioneering
communications. Because the
restrictions exist within the ambit of
section 441b, the Wellstone amendment
does not restrict unincorporated
501(c)(4) and 527 organizations from
making electioneering communications.

An initial reading of the Wellstone
amendment suggests that it may go
further than allowed by MCFL, in that it
bans electioneering communications
from all section 501(c)(4) corporations.
In order to interpret the Wellstone
amendment consistent with MCFL, an
exception to the ban on corporations
making electioneering communications
should apply to section 501(c)(4)
corporations that meet the conditions
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for MCFL groups at 11 CFR 114.10.
Proposed 11 CFR 114.2(b)(2) would ban
only electioneering communications by
incorporated section 501(c)(4)
organizations that do not meet the 11
CFR 114.10 conditions.

Alternatively, in the absence of the
Wellstone amendment, the Snowe-
Jeffords provision by itself would have
allowed all incorporated tax-exempt
organizations that are described in 26
U.S.C. 501(c)(4), and political
organizations described in 26 U.S.C.
527, to make electioneering
communications, provided their funds
do not come from corporations or labor
organizations. 2 U.S.C. 441b(c).

II. Proposed Rules at 11 CFR 114.2,
114.10, and 114.14

To implement the new restrictions on
corporate and labor organization
activity, current 11 CFR 114.2(b) would
be revised to reflect the restrictions
found in the Snowe-Jeffords provision
and the Wellstone amendment. For
purposes of clarity, current paragraph
114.2(b) would be restructured. The
general prohibition on corporations and
labor organizations making
contributions would be placed in
proposed paragraph 114.2(b)(1). The
corresponding prohibitions on corporate
and labor organization expenditures
would be located in paragraph (b)(2)().
The restriction on express advocacy by
corporations and labor organizations to
those outside the restricted class would
be moved to proposed paragraph
114.2(b)(2)(ii). Proposed paragraph
114.2(b)(2)(iii) would contain the new
prohibition on electioneering
communications by corporations and
labor organizations.

Current paragraph 114.2(b) references
the exception at 11 CFR 114.10 for
qualified nonprofit corporations that
wish to make independent
expenditures. As redrafted, the
reference to section 114.10 would also
apply to electioneering
communications.

Section 114.10 itself would be
redrafted to incorporate references to
electioneering communications. Thus,
the title of section 114.10 would be
redrafted to reflect its application to
electioneering communications, as
would the discussion of the scope of
section 114.10 found at paragraph
114.10(a). Current paragraph 114.10(d)
would be redesignated as ‘“Permitted
corporate independent expenditures
and electioneering communications.”
Current paragraph 114.10(d)(2) would
be redesignated as proposed paragraph
114.10(d)(3). Proposed paragraph
114.10(d)(2) would track the language of
current paragraph 114.10(d)(1), except

that it would substitute “‘electioneering
communication” for “independent
expenditure,” and it would reference
the definition of “electioneering
communication” at 11 CFR 100.29.

The procedures for certification of
qualified nonprofit corporation status
would be revised to provide separate
procedures for those making
electioneering communications. Thus,
the procedures for corporations making
independent expenditures, which are
currently found at 11 CFR
114.10(e)(1)(1), and (ii), would be
redesignated as 11 CFR
114.10(e)(1)(i)(A) and (B). Proposed 11
CFR 114.10(e)(1)(ii)(A) and (B) would be
added to describe the procedures for
demonstrating qualified nonprofit
corporation status when making
electioneering communications. In all
respects this provision is similar to the
one for qualified nonprofit corporations
making independent expenditures,
except that the threshold for
certification would be $10,000. The
amount would be set at $10,000 because
that is the amount that first triggers the
reporting requirement for electioneering
communications.

Further, 11 CFR 114.10(g) would be
revised to require qualified nonprofit
corporations to comply with the
requirements of 11 CFR 110.11
regarding non-authorization notices
(“disclaimers’’) when making
electioneering communications. BCRA
amended 2 U.S.C. 441d to require
disclaimers for electioneering
communications. Section 110.11 will be
amended in a separate rulemaking.

Proposed paragraph 114.10(h) would
serve as a notification to qualified
nonprofit corporations that they may
establish a segregated bank account for
the purpose of depositing funds to be
used to pay for electioneering
communications, as identified in 11
CFR 104.19(b)(6) and (7).

Proposed paragraph 114.10(i) would
track the language in 2 U.S.C.
441b(c)(5), which states that nothing in
2 U.S.C. 441b(c) shall be construed to
authorize an organization exempt from
taxation under section 501(a) of the
Internal Revenue Code of 1986 to carry
out any activity that is prohibited under
the Internal Revenue Code. For the
reasons explained above, the proposed
rule would clarify that this statutory
prohibition specifically applies to any
qualified nonprofit corporation.

Certain courts have interpreted MCFL
to allow an incorporated 501(c)(4)
organization to accept a de minimis
amount of corporate or labor
organization funds and still be able to
make independent expenditures
without violating 2 U.S.C. 441b. See,

e.g., Minnesota Citizens Concerned for
Life, Inc. v. FEC, 936 F.Supp. 633
(D.Minn. 1996), aff'd, 113 F.3d 129 (8th
Cir. 1997).7 Regarding BCRA, the
Commission understands that the
phrase “paid for exclusively by funds
provided by individuals” at 2 U.S.C.
441b(c)(2), when read in conjunction
with the Wellstone amendment at 2
U.S.C. 441b(c)(6)(A), is intended to
establish a bright-line rule that, even if
an organization accepted only a de
minimis amount of corporate or labor
organization funds, it is nevertheless
barred under 2 U.S.C. 441b from making
an electioneering communication. The
Commission seeks comment as to
whether the conclusion regarding
acceptance of de minimis amounts of
corporate or labor organization general
treasury funds is appropriate and likely
to survive constitutional scrutiny and, if
so, whether it should be stated in the
rule. Comment is sought, however, as to
whether the certification of its status
under 11 CFR 114.10(e) as a qualified
nonprofit corporation should be revised
for purposes of making either
independent expenditures or
electioneering communication so that a
corporation could certify its status on
the basis of a court decision rather than
the criteria in the Commission’s
regulations.

Further, proposed 11 CFR 114.14
would be added to the regulations to
implement the provisions in 2 U.S.C.
441b(b)(2), (c)(1) and (c)(3) prohibiting
corporations and labor organizations
from directly or indirectly disbursing
any amount from general treasury funds
for any of the costs of an electioneering
communication.8 Proposed 11 CFR
114.14(a) would contain the prohibition
that applies to corporations and labor
organizations generally, and is meant to
eliminate any instance of a corporation
or labor organization providing funds
out of their general treasury funds for
the purpose of paying for an
electioneering communication,
including through a non-Federal
account. The Commission does not view

7 Prior to enactment of BCRA, the MCFL status of
incorporated 501(c)(4) organizations could change
from year to year depending on the absolute total
amount of corporate contributions received by these
organizations. FEC v. National Rifle Association,
254 F.3d 173 (D.C. Cir 2001). In FEC v. NRA, the
court held that $1000 in corporate contributions
that the NRA received in 1980 was de minimis and
did not affect in MCFL status for that year; however,
the corporate contributions of $7,000 and $39,786
that it received in 1978 and 1982, respectively, were
substantial and rendered the NRA ineligible for the
MCFL exemption in 1978 and 1982. Id. at 192.

8 The prohibition on direct disbursements of
corporate or labor organization funds is contained
at proposed new 11 CFR 114.2(b)(2). National banks
would also be subject to proposed 11 CFR 114.14
through the operation of current 11 CFR 114.2(a)(2).
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BCRA as in any way prohibiting or
restricting corporations and labor
organizations from paying for
electioneering communications out of
funds raised and spent by the Federal
accounts of their separate segregated
funds. The Commission seeks comment
on what factors should be used to
determine that the purpose element of
this prohibition has been met.

Proposed paragraph (b) of new 11 CFR
114.14 would prohibit any person who
accepts corporate or labor organization
funds from using those funds to pay for
an electioneering communication, or to
provide those funds to any other person
who would subsequently use those
funds to pay for all or part of the costs
of an electioneering communication.
This proposed rule would be similar to
the ban on contributions made in the
name of another. See 2 U.S.C. 441f; 11
CFR 110.4(b). The rule would be
intended to effectuate BCRA’s treatment
of an electioneering communication as
being made by a corporation or labor
organization if such an entity indirectly
disburses any amount for the cost of the
communication out of their general
treasury funds. 2 U.S.C. 441b(c)(3)(A).

The Commission also seeks comments
on contributor liability. Should
contributors be held liable in instances
where their contributions were not
intended to be used for electioneering
communications but the recipient used
them for that purpose regardless of the
contributors’ intent?

Proposed paragraph (c) of 11 CFR
114.14 would provide certain limited
exceptions to allow corporations or
labor organizations to provide funds
that might subsequently be used for
electioneering communications. The
first exception would cover salary,
royalties, or any other income earned
from bona fide employment or other
contractual arrangements, including a
pension or other retirement income. The
second exception would cover interest
earnings, stock or other dividends, or
proceeds from the sale of stock or other
investments. These exceptions are
drawn from 11 CFR 110.10, which
applies only to candidates’ funds, by
recognizing that such amounts
constitute personal funds. The third
proposed exception covers a corporation
or labor organization payment of the fair
market value for goods provided or
services rendered to the corporation or
labor organization.

Proposed paragraph 11 CFR 114.14(d)
would require persons who receive
funds from a corporation or a labor
organization that do not meet the
exceptions of proposed paragraph 11
CFR 114.14(c) to be able to demonstrate
through a reasonable accounting method

that no such funds were used to pay for
any portion of an electioneering
communication. The Commission seeks
comment on whether a specific
accounting method should be required,
such as first-in-first-out (FIFO), last-in-
first-out (LIFO), or any other method.
The Commission seeks comment on
whether proposed 11 CFR 114.14 covers
all instances where corporate or labor
organization general treasury funds
might indirectly be used to pay for
electioneering communications, without
going beyond the bounds of BCRA.

Are Amounts Given to Persons Making
Electioneering Communications
Contributions? When Are These
Amounts Subject to the Contribution
Limits? Would They Trigger Political
Committee Status?

In the new reporting provisions of
BCRA, monies provided for
electioneering communications are
characterized as “funds contributed,”
and the persons providing the monies as
“contributors.” 2 U.S.C. 434(f)(2)(E) and
(F). BCRA amends the FECA’s
prohibitions against corporate and labor
organization contributions and
expenditures at 2 U.S.C. 441b(b)(2) by
defining “contribution or expenditure”
to include ““any direct or indirect
payment * * * for any applicable
electioneering communication.” It also
amends the ban on contributions and
donations by foreign nationals at 2
U.S.C. 441e to include electioneering
communications. BCRA, however, does
not amend the definition of contribution
at 2 U.S.C. 431(8) to include monies
given for electioneering
communications. The Commission
would interpret this statutory language
to mean that such monies would be
“contributions” when provided by any
person to the Federal account of a
political organization and, therefore,
would be subject to the contribution
limits and prohibitions of the FECA, as
amended by BCRA. However, funds
provided to persons that are not
political committees would not be
“contributions” and hence would not be
subject to the contribution limits or
prohibitions. Nor would these amounts
trigger political committee status when
given to an organization that is not
already a political committee. Please
note that amounts donated by an entity
covered by 2 U.S.C. 441b or by a foreign
national covered by 2 U.S.C. 441e
nonetheless are subject to the bans on
electioneering communications
contained in those provisions. The
Commission requests comments on this
approach.

BCRA also prohibits the national
party committees from donating non-

Federal funds for any purpose,
including electioneering
communications. 2 U.S.C. 441i(a).
BCRA prohibits a State, district, or local
committee of a political party from
donating non-Federal funds for ads that
refer to a clearly identified candidate for
Federal office and promote, support,
attack or oppose that candidate. 2 U.S.C.
431(20)(A)(iii) and 441i(b). Such ads,
with rare exception, encompass
electioneering communications. For
these reasons, the Commission would
interpret monies provided by any
person for electioneering
communications to political committees
that are the national, State, district or
local committee of a political party
(“party committees”) to be contributions
subject to the limitations or prohibitions
of the FECA, as amended by BCRA.
However, comments are sought as to
whether funds provided for
electioneering communications to a
non-Federal account of a separate
segregated fund or a non-connected
committee should or should not be
contributions subject to limitations or
prohibitions, if the funds are not
provided by a corporation, labor
organization, foreign national or party
committee, and if they are not
coordinated with any candidate.

Funds provided by persons other than
corporations, unions, foreign nationals
or party committees to persons that are
not political committees are not
contributions. Thus, these amounts
would not trigger political committee
status when given to an organization
that is not already a political committee.
Persons that are not party committees or
political committees, including
individuals, would be able to raise and
spend funds for electioneering
communications without limitation as
to amount, unless the funds are
provided by corporations, unions,
foreign nationals or party committees.
The Commission requests comments on
this approach.

Who Must Report Electioneering
Communications?

I. Who Is Included in “Persons’?

BCRA, as codified at 2 U.S.C.
434(f)(1), requires all persons making
electioneering communications to file
statements when the disbursements for
the electioneering communications
exceed $10,000 in a calendar year.
Under 2 U.S.C. 431(11) and 11 CFR
100.10, “persons” includes “an
individual, partnership, committee,
association, corporation, labor
organization, and any other organization
or group of persons.” This definition of
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“person” would apply to proposed 11
CFR 104.19(a).

While all political committees are
included as “persons” who would be
required to report electioneering
communications under proposed
section 104.19(a), BCRA excludes
communications that constitute an
expenditure or an independent
expenditure under FECA from the
definition of electioneering
communications. 2 U.S.C.
434(£)(3)(B)(ii). Thus, political
committees will not be required to
report their expenditures as
electioneering communications.

The Commission seeks comments on
eliminating this exemption when the
authorized committee of a candidate
makes an expenditure for a
communication that refers to that
candidate or that candidate’s opponent.
Under this approach, which is not
included in the proposed rules that
follow, if a candidate committee makes
an expenditure for a communication
that refers to that candidate or that
candidate’s opponent and that meets the
definition of electioneering
communication (other than the
exclusion of expenditures in 2 U.S.C.
434(f)(3)(B)(ii)), then the candidate
committee would have to report the cost
as an electioneering communication
within the 24-hour time requirement, if
the costs of such ads exceed $10,000.
The Commission recognizes that these
amounts would be reported a second
time on the authorized committee’s
regular report as expenditures.
Comment is sought as to whether this
limitation on the exemption for
authorized committees would be
consistent with BCRA.

The Commission requests comments
on whether State and local party
committees should be exempt from
“persons” who must file reports of
electioneering communications. State
and local party committees’ candidate-
specific expenditures and independent
expenditures that are otherwise
reportable as such are not subject to the
definition of electioneering
communications under the
Commission’s construction of 2 U.S.C.
434(f)(3)(B)(ii). See above. However,
certain other disbursements by a State
party committee that include a reference
to a clearly identified Federal candidate
would be subject to the definition of
electioneering communication, such as
issue ads that do not require candidate-
specific reporting. Exempting State and
local party committees from 11 CFR
104.19 would mean that they would
report such disbursements on their
regular reporting schedule, as current
law allows, rather than under the

electioneering communications
reporting requirements. Comments are
requested.

II. Who Is Responsible for Filing Reports
by Organizations That Are Not Political
Committees?

Under the Commission’s regulations
at 11 CFR 104.1 and the FECA at 2
U.S.C. 432(i) and 434(a)(1), the treasurer
is the individual responsible for the
accuracy, and the filing, of a political
committee’s reports. BCRA requires
organizations that are not political
committees to report their
electioneering communications. 2
U.S.C. 434(f)(2)(E). However, such
organizations are not required by BCRA
or the FECA to have a treasurer who is
responsible for the filing. The
Commission requests comments on
whether to require that the individual
responsible for filing the statement of
electioneering communications on
behalf of an organization that is not a
political committee have actual
knowledge of the receipts and
disbursements for, and the contents and
timing of, the electioneering
communications.

When Must Electioneering
Communications Be Reported?

The question of when electioneering
communications must be reported
presents several subsidiary issues. First,
does the $10,000 threshold include the
costs for producing electioneering
communications, or for airing
electioneering communications, or
both? Second, must the electioneering
communications be reported at the time
the disbursements exceed $10,000 in a
calendar year, or not until the
disbursements exceed $10,000 and the
communications have been aired?
Third, when does the 24-hour period
begin and end, and what would serve as
proof of timely filing? These issues are
discussed below.

I. Does the $10,000 Reporting Threshold
Include the Direct Costs of Both
Producing and Airing Electioneering
Communications, or Does It Include
Only One or the Other?

BCRA requires disbursements, and
contracts to make disbursements, for the
direct costs of producing and airing
electioneering communications to be
reported within 24 hours of the
“disclosure date.” 2 U.S.C. 434(f)(1).
However, BCRA defines “disclosure
date” as the date on which the direct
costs of producing or airing exceed
$10,000. 2 U.S.C. 434(f)(4). Thus, the
proposed rules would require that when
the direct costs of either producing or
airing electioneering communications

exceed $10,000, the person making the
electioneering communications must
report the direct costs of both producing
and airing the electioneering
communications within 24 hours.
Specifically, proposed 11 CFR 104.19(a)
would require every person who makes
disbursements, or who executes
contracts to disburse funds for the direct
costs of producing or airing
electioneering communications
aggregating in excess of $10,000, to
report certain information regarding the
sources of the funds used for producing
and airing the electioneering
communications.

The Commission requests comments
on this interpretation. Does BCRA
intend for persons to report only if the
aggregate production costs or the
aggregate airing costs exceed $10,0007
For example, if Person K pays $7,000 to
produce an electioneering
communication and $7,000 to air the
communication, would Person K have
any reporting requirements at all
because neither the cost of production
nor the cost of airing the
communication when treated separately
exceeded $10,0007 Alternatively, does
the statute intend for persons to report
when the aggregate of all direct
production costs and all direct airing
costs exceed $10,000? For example, if
Person ] pays $7,000 to produce an
electioneering communication and pays
$7,000 to air it, would Person J be
required to report all $14,000 because
the aggregate costs of producing and
airing exceed $10,0007

Proposed paragraph (a)(2) would
provide guidance with regard to what
are considered to be direct costs of
producing or airing an electioneering
communication. The proposed
regulation would provide a list of costs
that would be considered “direct.” The
list would not be exhaustive. As
proposed, the direct costs of producing
a communication would include any
costs charged by a production company,
such as studio rental time, staff salaries,
costs of video or audio recording media,
hired talent, and any other cost involved
in producing the video or audio
communication. Direct costs of airtime
would include the cost of airtime on
broadcast, cable or satellite radio and
television stations, and the charges for
a broker to purchase the airtime. The
Commission seeks comments on other
examples of direct costs of producing or
airing electioneering communications.

Direct costs for producing or airing
electioneering communications would
not include the cost of polling to
determine the contents of a
communication or whether to create or
air the communication. Additionally,
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such costs would not include the cost of
a focus group or other polling to
determine the effectiveness of the
communication. The Commission seeks
comment on whether these exceptions
should be specifically included in the
rules and what other types of costs
should be excluded from ““direct costs.”
Further, the Commission seeks
comment on whether these lists should
be exhaustive, thereby including
everything that would be considered a
direct cost.

II. Must Reports Be Filed When the
Disbursements Exceed the Threshold, or
When the Electioneering
Communication Is Aired?

As noted above, BCRA requires
persons making electioneering
communications to report the
disbursements for such communications
within 24 hours of the “disclosure
date.” 2 U.S.C. 434(f)(1). “Disclosure
date” is defined at 2 U.S.C. 434(f)(4) as
the date “during any calendar year by
which a person has made disbursements
for the direct costs of producing or
airing electioneering communications
aggregating in excess of $10,000.”
Therefore, proposed 11 CFR 104.19(a)
would track the statutory language to
require that statements of electioneering
communications be filed within 24
hours of the time the $10,000 threshold
is exceeded. Following the statutory
language, proposed paragraph (a) would
require that persons begin aggregating
the direct costs of producing or airing
electioneering communications anew
after each disclosure date. Each time the
aggregation of disbursements for
electioneering communications exceeds
$10,000 (since the most recent
disclosure date), an additional statement
of electioneering communications
would be required.

Alternatively, the Commission could
determine that a person makes
disbursements for electioneering
communications only when a
communication is aired, and require
reporting of disbursements that meet the
statute’s monetary thresholds at that
time. One policy reason supporting such
an interpretation is the practical
difficulty or impossibility of
determining whether a given
communication has met BCRA’s
targeting requirements before a
communication is actually aired.
Another reason is that until a person or
entity actually airs an electioneering
communication, it is impossible to
know with certainty that the person or
entity ever will air a communication
that constitutes an electioneering
communication under BCRA;
accordingly, to require reporting

beforehand could lead to speculative
and even inaccurate reporting through
no fault of the reporting person or
entity. Finally, there could be
constitutional issues with compelling
disclosure of potential electioneering
communications before they are
finalized and aired, particularly when
such disclosure could force reporting
entities to divulge confidential strategic
and political information, and could
force them to report information, under
the penalty of perjury, that later turns
out to be misleading or inaccurate if the
reporting entity does not subsequently
air any electioneering communications.
The Commission seeks comments on
these issues and specifically whether, in
light of these constitutional and policy
concerns, it should consider construing
BCRA'’s electioneering communication
reporting requirements to apply only
when an electioneering communication
is actually aired. The Commission
further requests comments on whether it
should limit reporting of electioneering
communications to only the 30 days
before a primary election or the 60 days
before a general election.

The current rules at 11 CFR 104.5 set
forth filing dates for each type of filer
(e.g., authorized committees,
unauthorized committees, party
committees) and for other required
reports that are not part of the regular
filing schedule (e.g., certain reports of
independent expenditures). Proposed
new paragraph (i) of section 104.5
would state the filing deadlines for 24-
hour statements of electioneering
communications and would cross-
reference proposed section 104.19.

BCRA at 2 U.S.C. 434(f)(2) requires, as
do the proposed regulations at 11 CFR
104.5(i), that statements of
electioneering communications be filed
under penalty of perjury. Note that 24-
hour reports of independent
expenditures are also required to be
filed under penalty of perjury.? Perjury
consists of a false statement as to
material fact willfully made under an
oath authorized by a law of the United
States taken before a competent
tribunal, officer, or person. 28 U.S.C.
1621. In addition, 18 U.S.C. 1001(a)(3)
establishes criminal penalties for

9Like independent expenditure reporting, one
concern regarding reporting expenditures for
communications before the communications are
publicly disseminated, is the possibility that the
report will be erroneous if the communication is
never publicly disseminated. Thus, if a person pays
more than $10,000 for the production or airing of
an electioneering comunication and properly
reports those payments within 24 hours, but later
decides not to air the ad, that person would not
have committed perjury as long as the report
reflected what the person knew to be true at the
time it was filed.

“knowingly and willfully making or
using false writings or documents” in
connection with matters within the
jurisdiction and before a government
agency. Lastly, such violations may be
subject to the FECA at 2 U.S.C. 437g,
which establishes civil penalties of
specified amounts for violations of the
FECA. The Commission seeks comment
on how 2 U.S.C. 437g would apply to
violations of the requirements for
electioneering communications, given
that the defined terms in 2 U.S.C. 437g
are different than the terms used in 2
U.S.C. 434(f).

III. Filed Within 24 Hours vs. Received
Within 24 Hours

Under 2 U.S.C. 434(f)(1),
electioneering communications must be
reported within 24 hours of the time the
$10,000 threshold is exceeded (i.e., on
the “disclosure date”, see below). The
Commission proposes to add new
paragraph (f) to 11 CFR 100.19 to
require these 24-hour statements to be
received by the Commission within 24
hours of the disclosure date, rather than
filed within 24 hours of the disclosure
date. In addition, to assist filers with
meeting this deadline, the proposed rule
would allow them to file their 24-hour
statements by facsimile machine or e-
mail. This proposed paragraph would
follow the timing and filing methods of
24-hour reports for independent
expenditures. The Commission
proposes this interpretation to achieve
the kind of disclosure contemplated by
the 24-hour requirement. Under the
proposed rules, a 24-hour statement of
electioneering communications would
be available to the public no later than
48 hours after its receipt by the
Commission. Further, since these
statements are required within 24-hours
of the disclosure date, they are similar
to 24-hour reports of independent
expenditures and, thus, should be
treated similarly. The Commission
requests comments on this
interpretation of “filed”” in 2 U.S.C.
434(1).

The Commission recently concluded
that sending 24-hour reports of
independent expenditures by mail is not
a viable option because it is unlikely
that these reports will be received by the
Commission within 24 hours of the
making of the independent expenditure.
(See Explanation and Justification for
Independent Expenditure Reporting
Rules, 65 FR 12834, March 20, 2002.)
Thus, current paragraph (b) of 11 CFR
100.19 does not allow 24-hour reports of
independent expenditures to be
considered filed when postmarked, even
if sent by registered or certified mail.
These reports are only considered



51142 Federal Register/Vol.

67, No. 152/Wednesday, August 7, 2002/ Proposed Rules

timely filed if they are received by the
Commission or Secretary of the Senate
within 24 hours of the time the
independent expenditure was made. For
the same reasons, the Commission is
also proposing to amend paragraph (b)
to preclude filing 24-hour statements of
electioneering communications by
certified or registered mail. However, as
explained above, these statements could
be filed by facsimile machine or
electronic mail, except by those persons
who are required to file electronically
under 11 CFR 104.18.

In addition to the substantive
revisions noted above, all paragraphs in
section 100.19 would be given titles to
assist the reader in finding the
appropriate information, and technical
changes would be made to paragraph

(d).

IV. When Does the 24 Hour Period Begin
and End?

The Commission currently considers
the term ““24 hours” with regard to
certain reports of independent
expenditures to mean 24 contiguous
hours even if the time period begins or
ends on a weekend or holiday. The
proposed rules would interpret the 24-
hour reporting requirement for
statements of electioneering
communications the same way, since
neither FECA nor BCRA appear to
contemplate a different result. Both
facsimile and electronic mail
transmissions may be filed at any time
and have a date and time stamp
embedded for purposes of proof.
However, the Commission requests
comments on whether to use a different
interpretation of “24 hours” for
electioneering communications than is
currently used for 24-hour reports of
independent expenditures. For example,
if the $10,000 threshold is exceeded on
a Saturday at 5 p.m., should the
statement be filed by Sunday at 5 p.m.
or Monday at 5 p.m.?” Would it be
confusing to filers if this rule were
different for electioneering
communication statements than for
other notices, statements or reports?

The Commission also requests
comments on how a person should
prove that he or she timely sent these
24-hour statements. For example, if
reports were sent by fax, would a copy
of the sender’s fax cover page containing
the date and time of the transmission be
sufficient to prove timely receipt?

What Information Must Be Reported
About Electioneering Communications?

BCRA at 2 U.S.C. 434(f)(2) requires
that all persons making electioneering
communications report the funds spent
on those communications. This new

statute is very specific regarding the
types of information that must be
reported. Consequently, the proposed
rules at 11 CFR 104.19 would closely
follow the statutory reporting
requirements for “‘electioneering
communications.” These new 24-hour
statements will require the Commission
to create a new form for reporting
electioneering communications. The
Commission intends to create FEC Form
9 for persons other than political
committees and to create Schedule J as
part of FEC Form 3, 3X, or, 3P, as
appropriate, for political committees.
These forms would be available on the
Commission’s website and by Faxline.

Proposed 11 CFR 104.19(a) is
discussed above. (See Who must report
electioneering communications? When
must electioneering communications be
reported?)

Proposed 11 CFR 104.19(b) would
specify the contents of the statement
required under BCRA and the proposed
rules. Because BCRA quite specifically
addresses the contents of these
statements, the proposed rules closely
follow the statutory language. See 2
U.S.C. 434(f)(2). As discussed above,
both BCRA and the proposed rules
would require that these 24-hour reports
be filed under the penalties for perjury.

Proposed paragraph (b)(1) would
require the identification? of the person
making the disbursement(s) for
electioneering communications. If the
person making the disbursement is not
an individual, proposed paragraph (b)(1)
would also require the person’s
principal place of business.

Proposed paragraph (b)(2) would
require the identification of any person
sharing or exercising direction or
control over the activities of the person
making the disbursement. The
Commission requests comments as to
whether “direction or control over the
activities” should be further defined,
and if so, what types of actions would
constitute “direction or control over the
activities?”

The Commission also seeks comment
on whether it should draw upon in
whole or in part its existing earmarking
regulations, 11 CFR 110.6(d), in
determining the scope of the statutory
phrase “direction or control.” These
rules provide that if a conduit exercises
any direction or control over the choice
of the recipient candidate, the
earmarked contribution shall be

1011 CFR 100.12 defines “identification” as: “in
the case of an individual, his or her full name,
including: First name, middle name or initial, if
available, and last name; mailing address;
occupation; and the name of his or her employer;
and, in the case of any other person full name and
address.”

considered a contribution by both the
original contributor and the conduit for
both limitation and reporting purposes.
The Commission determined that a
conduit exercised direction over a
contribution when it determined
whether a contribution should be made,
and, if so, the recipient, the amount, and
the timing of any contribution. See
Advisory Opinion (“AO”’) 1986—4. In
two other AOs, the Commission
determined that conduits did not
exercise direction or control over a
contribution when the original
contributor made the same choices. See
AO 1981-57 and AO 1980—46. The
Commission seeks comment on whether
a similar analysis should be used to
define ‘““direction and control” in this
rulemaking.

The recently promulgated regulations
on non-Federal funds (67 FR 49063 (July
29, 2002)) contained a definition of
“direct” with regard to the making of
contributions. That regulation defines
“to direct” as ““to ask a person who has
expressed an intent to make a
contribution, donation, or transfer of
funds, or to provide anything of value,
to make that contribution, donation, or
transfer of funds, or to provide that
thing of value, including through a
conduit or intermediary.” 11 CFR
300.2(n). The Commission requests
comments as to whether this definition
of “to direct” could be adopted for
purposes of this rulemaking as the
definition of “direction.” The
Commission further requests comments
on whether “direction” and ‘“control”
should have the same meaning and, if
not, what the distinction is.

Another issue that might be addressed
is whether direction or control should
be limited to influence over certain
aspects of the electioneering
communications (e.g., the contents,
timing, frequency, duration or intended
audience of the communication, or the
specific media outlet used). In the
alternative, should these terms
encompass all activities of the person
making the electioneering
communication, even when those
activities are not related to the
electioneering communication? This
approach is reflected in Alternative 4—
B of the proposed rule at 11 CFR
104.19(b)(2).

The Commission requests comments
on these issues as well as any other
issues relevant to this point.

Proposed paragraph (b)(3) would
require the identification of the
custodian of the books and accounts of
the person or persons making the
disbursements.

Proposed paragraph (b)(4) would
require the amount of each



Federal Register/Vol.

67, No. 152/Wednesday, August 7, 2002/ Proposed Rules

51143

disbursement of more than $200 during
the period covered by the statement, the
date the disbursement was made, and
the identification of the person to whom
the disbursement was made.

Alternative 5—A of proposed
paragraph (b)(5) would closely track the
wording of BCRA by requiring the
identification of all elections to which
the electioneering communications
pertain and the names (if known) of the
candidates clearly identified or to be
clearly identified in the communication.
Alternative 5-B of proposed paragraph
(b)(5) would require disclosure of all
clearly identified candidates referred to
in the communication and the elections
in which they are candidates. The
Commission seeks comment on whether
Alternative 5-B is preferable to the
statutory language, in that it is easier to
follow and takes into consideration 2
U.S.C. 434(f)(3), which makes reference
to a clearly identified candidate a
threshold requirement for a
communication to be deemed an
electioneering communication.

Proposed paragraph (b)(6) would
apply only to qualified nonprofit
corporations under 11 CFR 104.10 that
pay for electioneering communications
only from a segregated bank account
under 11 CFR 114.10(h). This proposed
paragraph follows 2 U.S.C. 434(f)(2)(E)
by providing that if a qualified nonprofit
corporation pays for its electioneering
communications only from its
segregated bank account, it must report
the name and address of only those
individuals who provided $1,000 or
more to the account, aggregating from
January 1 of the preceding calendar
year. If a qualified nonprofit corporation
pays for its electioneering
communications from any account other
than its segregated bank account, it
would be required to report all
contributors who contributed $1,000 or
more to the organization in general (as
opposed to the segregated bank account
for electioneering communications)
under proposed paragraph (b)(7).
Proposed paragraph (b)(7) would apply
to qualified nonprofit corporations that
pay for electioneering communications
from an account other than that
described in 11 CFR 114.10(h), and to
all other persons who make
electioneering communications.

Proposed paragraph (b)(7) would
follow 2 U.S.C 434(f)(2)(F) by requiring
the name and address of any contributor
who contributed an amount aggregating
$1,000 or more since the first day of the
preceding calendar year to the person
making the disbursement. Note that
BCRA also requires the name and
addresses of every U.S. citizen, U.S.
national, or permanent resident

contributing $1,000 or more to “‘a
segregated bank account.” See 2 U.S.C.
434(f)(2)(E). Sections 434(f)(2)(E) and
441b(c)(3)(B) of FECA, when read
together, appear to contemplate that this
segregated bank account is required
only for section 501(c)(4) corporations.
However, as explained above, section
501(c)(4) corporations (with the possible
exception of qualified nonprofit
corporations under MCFL) are
prohibited from making electioneering
communications. Therefore, the
Commission proposes to omit this
information from the required contents
of reports, for all persons except
qualified nonprofit corporations.
Comments are sought on this approach.

In following 2 U.S.C. 434(f)(2)(E) and
(F), proposed 11 CFR 104.19(b)(6) and
(7) would require the identification of
those persons who have contributed in
excess of $1,000 since January 1 of the
preceding calendar year. The
Commission requests comments on
whether to require all donations from
these donors to be itemized every time
the person making the electioneering
communication files reports even if
some of them were previously reported.
An alternative would be to require the
itemization of these funds in the same
way that contributions are currently
itemized under 11 CFR 104.8 on
Schedule A. Thus, each time a person
provides funds to the person making the
electioneering communications, the filer
would report the receipts but would not
be required to itemize them until they
aggregate in excess of $1,000. However,
for each contribution/donation
thereafter, the filer would be required to
report the “to-date” total along with the
itemization of any new funds provided
by that donor since the last report, but
the filer would not be required to re-
report previous contribution/donations
in each subsequent report. The
Commission envisions that this
alternative would require FEC Form 9
and Schedule J to contain space for
reporting donations that would be
similar to the current Schedule A.
Comments are requested on this
approach and on other possible methods
of implementation of 2 U.S.C.
434(f)(2)(E) and (F) to avoid duplicative
reporting.

Proposed paragraph (b)(8) would
require the reporting of the disclosure
date, as defined in proposed 11 CFR
104.19(a)(1). While BCRA does not
specifically require the disclosure date
to be reported, the Commission notes
the necessity of this information as the
triggering mechanism for filing the
statement. This is similar to requiring
the date an independent expenditure
aggregating in excess of $1,000 is made

during the 24-hour reporting period.
The Commission requests comments on
whether or not to require persons
making electioneering communications
to report the disclosure date.

Proposed paragraph (c) would require
all persons (except qualified nonprofit
corporations) making electioneering
communications or accepting
contributions for the purpose of making
electioneering communications to
comply with the Commission’s current
recordkeeping regulations at 11 CFR
104.14. Qualified nonprofit corporations
would be exempt from the
recordkeeping requirements in order to
mirror the requirements for such entities
that make independent expenditures.
The Commission seeks comment on
what records should be required to be
maintained by persons who make
electioneering communications. Should
the recordkeeping requirements for
electioneering communications and
independent expenditures be the same?
If so, what should those requirements
be?

Where Must Electioneering
Communications Statements Be Filed?

Currently, the FECA and 11 CFR
105.2 require that reports by, and solely
regarding, candidates for the U.S. Senate
be filed with the Secretary of the Senate
as custodian for the Commission. BCRA
requires that statements of
electioneering communications that
refer to Senate candidates must be filed
with the Commission. 2 U.S.C. 434(f)(1).
Therefore, proposed revisions to 11 CFR
105.2 would renumber the current
section 105.2 as paragraph 105.2(a)
under the heading of “General rule.”
Proposed new paragraph (b) would
contain the exceptions to that rule, i.e.,
persons who make electioneering
communications that refer to candidates
for Senate would report to the
Commission rather than to the Secretary
of the Senate. BCRA also requires that
all 24-hour and 48-hour reports of
independent expenditures be filed with
the Commission regardless of whether
they support or oppose a candidate for
Senate. 2 U.S.C. 434(g)(3)(A). These
independent expenditure reports would
be added to revised section 105.2 in a
separate rulemaking at a later point.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The Commission certifies that these
proposed rules, if promulgated, would
not have a significant economic impact
on a substantial number of small
entities. The basis of this certification is
that since all political committees
already have reporting requirements,
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these additional statements do not
create a significant new burden. Persons
other than political committees would
not have to report until they exceed a
$10,000 threshold, at which point their
reporting obligations would be no more
than what is strictly necessary to
comply with the new statutory
requirements. In addition, they would
have considerable flexibility in the
method of filing the requisite statement.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting and
recordkeeping requirements.

11 CFR Part 105

Campaign funds, Political candidates,
Political committees and parties,
Reporting and recordkeeping
requirements.

11 CFR Part 114

Business and industry, Elections,
Labor.

For the reasons set out in the
preamble, it is proposed to amend
subchapter A of chapter I of title 11 of
the Code of Federal Regulations as
follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for part 100
would continue to read as follows:

Authority: 2 U.S.C. 431, 434, and 438(a)(8).

2. Paragraphs (b) and (d) of section
100.19 would be revised, titles would be
added to paragraphs (a), (c), and (e), and
paragraph (f) would be added to read as
follows:

§100.19 File, filed or filing (2 U.S.C.
434(a)).
* * * * *

(a) Where to deliver reports. * * *

(b) Timely filed. General rule. A
document, other than a report or
statement covered by paragraphs (c)
through (f) of this section, is timely filed
upon deposit as registered or certified
mail in an established U.S. Post Office
and postmarked no later than midnight
of the day of the filing date, except that
pre-election reports so mailed must be
postmarked no later than midnight of
the fifteenth day before the date of the
election. Documents sent by first class
mail must be received by the close of
business on the prescribed filing date to
be timely filed.

(c) Electronic filing. * * *

(d) 24-hour reports of independent
expenditures. A 24-hour report of
independent expenditures under 11
CFR 104.4(b) or 109.2(c) is timely filed
when it is received by the appropriate
filing officer as listed in 11 CFR 104.4(c)
after a disbursement is made, or, in the
case of a political committee, a debt
reportable under 11 CFR 104.11(b) is
incurred, for an independent
expenditure, but no later than 24 hours
from the time the independent
expenditure was made. In addition to
other permissible means of filing, a 24-
hour report of independent
expenditures may be filed using a
facsimile machine or by electronic mail
if the filer is not required to file
electronically in accordance with 11
CFR 104.18.

(e) 48-hour statements of last-minute
contributions. * * *

(f) 24-hour statements of
electioneering communications. A 24-
hour statement of electioneering
communications under 11 CFR 104.19 is
timely filed when it is received by the
Commission within 24 hours of the
disclosure date (see 11 CFR
104.19(a)(1)). In addition to other
permissible means of filing, a 24-hour
statement of electioneering
communications may be filed using a
facsimile machine or by electronic mail
if the filer is not required to file
electronically in accordance with 11
CFR 104.18.

3. New section 100.29 would be
added to read as follows:

§100.29 Electioneering communication.

(a)(1) Electioneering communication
means any broadcast, cable, or satellite
communication that:

(i) Refers to a clearly identified
candidate for Federal office;

(ii) Is publicly distributed within 60
days before a general election for the
office sought by the candidate; or within
30 days before a primary or preference
election, or a convention or caucus of a
political party that has authority to
nominate a candidate, for the office
sought by the candidate;

(iii) Is targeted to the relevant
electorate, in the case of a candidate for
Senate or the House of Representatives;
and

Alternative 1-A

(iv) In the case of a candidate for
nomination for President:

(A) Can be received by 50,000 or more
persons in a State where a primary
election, as defined in 11 CFR 9032.7,
is being held if publicly distributed
within 30 days before the election; or

(B) Can be received by 50,000 or more
persons anywhere in the United States

if publicly distributed within 30 days
before the national nominating
convention.

(2) For purposes of this section only,
a special election or a runoff election is
a primary election if held to nominate
a candidate. A special election or a
runoff election is a general election if
held to elect a candidate.

(b) For purposes of this section—

(1) Refers to a clearly identified
candidate means that the candidate’s
name, nickname, photograph, or
drawing appears, or the identity of the
candidate is otherwise apparent through
an unambiguous reference such as ““the
President,” “your Congressman,” or
“the incumbent,” or through an
unambiguous reference to his or her
status as a candidate such as “‘the
Democratic presidential nominee” or
“the Republican candidate for Senate in
the State of Georgia.”

(2) Broadcast, cable, or satellite
communication means a
communication that is publicly
distributed by a television station, radio
station, cable television system, or
satellite system, but does not include
any communication publicly distributed
exclusively by Low Power FM Radio,
Low Power Television or Citizens Band
Radio, as those terms are defined by the
Federal Communications Commission.

(3) Targeted to the relevant electorate
means the communication can be
received by 50,000 or more persons—

(i) In the district the candidate seeks
to represent, in the case of a candidate
for Representative in or Delegate or
Resident Commissioner to, the
Congress; or

(i1) In the State the candidate seeks to
represent, in the case of a candidate for
Senator.

Alternative 1-B

(4) A communication that refers to a
clearly identified candidate for
President or Vice-President is publicly
distributed within 30 days before a
primary election, preference election, or
convention or caucus of a political party
only where and when the
communication can be received by
50,000 or more persons within the State
holding such election, convention or
caucus.

(5) For purposes of paragraph (b)(3) of
this section, information on the number
of persons in the congressional district
or State that can receive a
communication publicly distributed by
a television station, radio station, a
cable television system, or satellite
system, is available on the Federal
Communications Commission’s website,
http://www.fcc.gov. A link to that site is
available on the Federal Election
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Commission’s website, http://
www.fec.gov. It shall be a complete
defense against any charge that a
communication reached 50,000 or more
persons when the maker of an
electioneering communication relies on
such information posted on the website
of the Federal Communications
Commission prior to the date the
communication is publicly distributed.

(6) Publicly distributed means aired,
broadcast, cablecast or otherwise
disseminated through the facilities of a
television station, radio station, cable
television system, or satellite system.
This definition also applies to the term
airing in 11 CFR 104.5 and 104.19.

(c) Electioneering communication
does not include any communication
that:

(1) Is publicly distributed through a
means of communication other than a
broadcast, cable, or satellite television
or radio station. For example,
electioneering communication does not
include communications appearing in
print media, including a newspaper or
magazine, handbill, brochure, yard sign,
poster, billboard, and other written
materials, including mailings;
communications over the Internet,
including electronic mail; or telephone
communications;

(2) Appears in a news story,
commentary, or editorial distributed
through the facilities of any broadcast,
cable, or satellite television or radio
station, unless such facilities are owned
or controlled by any political party,
political committee, or candidate. A
news story distributed through a
broadcast, cable, or satellite television
or radio station owned or controlled by
any political party, political committee,
or candidate is nevertheless exempt if
the news story meets the requirements
described in 11 CFR 100.132(a) and (b);

Alternative 2-A

(3) Constitutes an expenditure or an
independent expenditure.

Alternative 2-B

(3) Constitutes a candidate-specific
expenditure reportable as an in-kind
contribution or party coordinated
expenditure, or an independent
expenditure;

(4) Constitutes a candidate debate or
forum conducted pursuant to 11 CFR
110.13, or that solely promotes such a
debate or forum and is made by or on
behalf of the person sponsoring the
debate or forum;

(5) Refers to a bill or law by its
popular name where that name includes
the name of a Federal candidate,
provided that the popular name is the

sole reference made to a Federal
candidate;

Alternative 3-A

(6) Is devoted exclusively to urging
support for or opposition to particular
pending legislative or executive matters,
where the communication only requests
recipients to contact a specific Member
of Congress or public official, without
promoting, supporting, attacking or
opposing the candidate, or indicating
the candidate’s past or current position
on the legislation;

Alternative 3-B

(6) Concerns only a pending
legislative or executive matter, and the
only reference to a Federal candidate is
a brief suggestion that he or she be
contacted and urged to take a particular
position on the matter, and there is no
reference to the candidate’s record,
position, statement, character,
qualifications, or fitness for an office or
to an election, candidacy, or voting;

Alternative 3-C

(6)(i) Does not include express
advocacy;

(ii) Refers to a specific piece of
legislation or legislative proposal, either
by formal name, popular name or bill
number; or refers to a general public
policy issue capable of redress by
legislation or executive action; and

(iii) Contains a phone number, toll
free number, mail address, or electronic
mail address, internet home page or
other world wide web address for the
person or entity that the ad urges the
viewer or listener to contact;

Alternative 3-D

(6) Urges support of or opposition to
any legislation, resolution, institutional
action, or any policy proposal and only
refers to contacting a clearly identified
candidate who is an incumbent
legislator to urge such legislator to
support or oppose the matter, without
referring to any of the legislator’s past or
present positions; or

(7) Refers to a clearly identified
Federal candidate in a public
communication by a candidate for State
or local office, individual holding State
or local office, or an association or
similar group of candidates for State or
local office or of individuals holding
State or local office, if such mention of
a Federal candidate is merely incidental
to the candidacy of one or more
individuals for State or local office.

PART 104—REPORTS BY POLITICAL
COMMITTEES (2 U.S.C. 434)

4. The authority citation for part 104
would continue to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432(i), 434, 438(a)(8) and (b) and 439a.

5. In section 104.5, paragraph (j)
would be added as follows:

§104.5 Filing dates (2 U.S.C. 434(a)(2)).

* * * * *

(j) 24-hour statements of
electioneering communications. Every
person who makes a disbursement or
executes a contract to make a
disbursement for the direct costs of
producing or airing electioneering
communications as defined in 11 CFR
100.29 aggregating in excess of $10,000
during any calendar year shall, within
24 hours of each disclosure date, file
with the Commission a statement under
penalty of perjury in accordance with 11
CFR 104.19.

6. New section 104.19 would be
added to read as follows:

§104.19 Reporting electioneering
communications (2 U.S.C. 434(f)).

(a) Who must report. Every person
who makes a disbursement or executes
a contract to make a disbursement for
the direct costs of producing or airing
electioneering communications as
defined in 11 CFR 100.29 aggregating in
excess of $10,000 during any calendar
year shall, within 24 hours of the
disclosure date, file with the
Commission a statement under penalty
of perjury containing the information set
forth in paragraph (b) of this section.
Persons other than political committees
must file these 24-hour statements on
FEC Form 9. Political committees must
file these 24-hour statements on
Schedule J of FEC Forms 3, 3X, or 3P.

(1) Disclosure date means during a
calendar year:

(i) The first date by which a person
has made one or more disbursements, or
has executed one or more contracts to
make disbursements, for the direct costs
of producing or airing electioneering
communications aggregating in excess
of $10,000; and

(ii) Any other date in a calendar year
by which a person has made one or
more disbursements, or has executed
one or more contracts to make
disbursements, for the direct costs of
producing or airing electioneering
communications aggregating in excess
of $10,000 since the most recent
disclosure date during such calendar
year.

(2) Direct costs of producing or airing
electioneering communications include,
but are not limited to, the following:

(i) Costs charged by a production
company, such as studio rental time,
staff salaries, costs of video or audio
recording media, and talent; and
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(ii) The cost of airtime on broadcast,
cable or satellite radio and television
stations, and the charges for a broker to
purchase the airtime.

(b) Contents of statement. Every
person described in paragraph (a) of this
section shall disclose the following
information:

(1) The identification (see 11 CFR
100.12) of the person making the
disbursement and, if the person is not
an individual, the person’s principal
place of business;

Alternative 4-A

(2) The identification (see 11 CFR
100.12) of any person sharing or
exercising direction or control over the
electioneering communication activities
of the person making the disbursement;

Alternative 4-B

(2) The identification (see 11 CFR
100.12) of any person sharing or
exercising direction or control over the
contents, timing, duration, intended
audience, frequency of placement of the
electioneering communication or the
specific media outlet used;

(3) The identification (see 11 CFR
100.12) of the custodian of the books
and accounts from which the
disbursements for electioneering
communications were made;

(4) The amount of each disbursement
of more than $200 during the period
covered by the statement, the date the
disbursement was made, and the
identification (as defined in 11 CFR
100.12) of the person to whom that
disbursement was made;

Alternative 5-A

(5) All elections to which the
electioneering communication pertains
and all names (if known) of clearly
identified candidates referred to or to be
referred to in the communication;

Alternative 5-B

(5) All clearly identified candidates
referred to in the communication and
the elections in which they are
candidates;

(6) If the disbursements are paid out
of a segregated bank account of a
qualified nonprofit corporation under
11 CFR 114.10(h) consisting of funds
provided solely by individuals who are
U.S. citizens, U.S. nationals, or who are
lawfully admitted for permanent
residence under 8 U.S.C. 1101(a)(20),
the name and address of each
contributor who contributed an amount
aggregating $1,000 or more to the
segregated bank account, aggregating
since the first day of the preceding
calendar year;

(7) If the disbursements are not paid
out of the segregated bank account of a
qualified nonprofit corporation under
11 CFR 114.10(h), the name and address
of each contributor who contributed an
amount aggregating $1,000 or more to
the person making the disbursement,
aggregating since the first day of the
preceding calendar year; and

(8) The disclosure date as defined in
this section.

(c) Recordkeeping. All persons, except
qualified nonprofit corporations (see 11
CFR 114.10), who make electioneering
communications or who accept
contributions for the purpose of making
electioneering communications, must
maintain records in accordance with 11
CFR 104.14.

PART 105—DOCUMENT FILING (2
U.S.C. 432(g))

7. The authority citation for part 105
would be revised to read as follows:

Authority: 2 U.S.C. 432(g), 434, 438(a)(8).

8. Section 105.2 would be revised to
read as follows:

§105.2 Place of filing; Senate candidates,
their principal campaign committees, and
committees supporting only Senate
candidates (2 U.S.C. 432(g)(2)).

(a) General rule. Except as provided in
paragraph (b) of this section all
designations, statements, reports, and
notices as well as any modification(s) or
amendment(s) thereto, required to be
filed under 11 CFR parts 101, 102, and
104 by a candidate for nomination or
election to the office of United States
Senator, by his or her principal
campaign committee or by any other
political committee(s) that supports
only candidates for nomination for
election or election to the Senate of the
United States shall be filed in original
form with, and received, by the
Secretary of the Senate, as custodian for
the Commission.

(b) Exceptions. Statements of
electioneering communications filed in
accordance with 11 CFR 104.19,
regardless of whether the
communication refers to a candidate for
Senate, House of Representatives or
President or Vice-President, must be
filed in original form with, and received
by the Commission.

PART 114—CORPORATE AND LABOR
ORGANIZATION ACTIVITY

9. The authority citation for part 114
would continue to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431(9)(B),
432, 434(a)(11), 437d(a)(8), 438(a)(8), 441b.

10. In section 114.2, paragraph (b)
would be revised to read as follows:

§114.2 Prohibitions on contributions and
expenditures.
* * * * *

(b)(1) Any corporation whatever or
any labor organization is prohibited
from making a contribution as defined
in 11 CFR part 100, subpart B. Any
corporation whatever or any labor
organization is prohibited from making
a contribution as defined in 11 CFR
114.1(a) in connection with any Federal
election.

(2) Except as provided at 11 CFR
114.10, corporations and labor
organizations are prohibited from:

(i) Making expenditures as defined in
11 CFR part 100, subpart D;

(ii) Making expenditures with respect
to a Federal election (as defined in 11
CFR 114.1(a)), for communications to
those outside the restricted class that
expressly advocate the election or defeat
of one or more clearly identified
candidate(s) or the candidates of a
clearly identified political party; or

(iii) Making payments for an
electioneering communication to those
outside the restricted class.

* * * * *

11. In section 114.10, paragraphs (a),
(d), (e) and (g) would be revised and
paragraphs (h) and (i) would be added
to read as follows:

§114.10 Nonprofit corporations exempt
from the prohibition on independent
expenditures and electioneering
communications.

(a) Scope. This section describes those
nonprofit corporations that qualify for
an exemption in 11 CFR 114.2. It sets
out the procedures for demonstrating
qualified nonprofit corporation status,
for reporting independent expenditures
and electioneering communications,
and for disclosing the potential use of
donations for political purposes.

* * * * *

(d) Permitted corporate independent
expenditures and electioneering
communications.

(1) A qualified nonprofit corporation
may make independent expenditures, as
defined in 11 CFR part 109, without
violating the prohibitions against
corporate expenditures contained in 11
CFR part 114.

(2) A qualified nonprofit corporation
may make electioneering
communications, as defined in 11 CFR
100.29, without violating the
prohibitions against corporate
expenditures contained in 11 CFR part
114.

(3) Except as provided in paragraph
(d)(1) and (2) of this section, qualified
nonprofit corporations remain subject to
the requirements and limitations of 11
CFR part 114, including those
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provisions prohibiting corporate
contributions, whether monetary or in-
kind.

(e) Qualified nonprofit corporations;
reporting requirements.

(1) Procedures for demonstrating
qualified nonprofit corporation status.

(i) If a corporation makes independent
expenditures under paragraph (d)(1) of
this section that aggregate in excess of
$250 in a calendar year, the corporation
shall certify, in accordance with
paragraph (e)(1)(i)(B) of this section, that
it is eligible for an exemption from the
prohibitions against corporate
expenditures contained in 11 CFR part
114.

(A) This certification is due no later
than the due date of the first
independent expenditure report
required under paragraph (e)(2)(i) of this
section. However, the corporation is not
required to submit this certification
prior to making independent
expenditures.

(B) This certification may be made
either as part of filing FEC Form 5
(independent expenditure form) or, if
the corporation is not required to file
electronically under 11 CFR 104.18, by
submitting a letter in lieu of the form.
The letter shall contain the name and
address of the corporation and the
signature and printed name of the
individual filing the qualifying
statement. The letter shall also certify
that the corporation has the
characteristics set forth in paragraphs
(c)(1) through (c)(5) of this section.

(ii) If a corporation makes
electioneering communications under
paragraph (d)(2) of this section that
aggregate in excess of $10,000 in a
calendar year, the corporation shall
certify, in accordance with paragraph
(e)(1)(ii)(B) of this section, that it is
eligible for an exemption from the
prohibitions against corporate
expenditures contained in 11 CFR part
114.

(A) This certification is due no later
than the due date of the first
electioneering communication
statement required under paragraph
(e)(2)(ii) of this section. However, the
corporation is not required to submit
this certification prior to making
electioneering communications.

(B) This certification must be made as
part of filing FEC Form 9 (electioneering
communication form).

(2) Reporting independent
expenditures and electioneering
communications.

(i) Qualified nonprofit corporations
that make independent expenditures
aggregating in excess of $250 in a
calendar year shall file reports as
required by 11 CFR 109.2.

(ii) Qualified nonprofit corporations
that make electioneering
communications aggregating in excess
of $10,000 in a calendar year shall file
statements as required by 11 CFR
104.19.

* * * * *

(g) Non-authorization notice.
Qualified nonprofit corporations making
independent expenditures or
electioneering communications under
this section shall comply with the
requirements of 11 CFR 110.11.

(h) Segregated bank account. A
qualified nonprofit corporation may, but
is not required to, establish a segregated
bank account into which it deposits
only funds provided by individuals, as
described in 11 CFR 104.19(b)(6).

(i) Activities prohibited by the Internal
Revenue Code. Nothing in this section
shall be construed to authorize any
organization exempt from taxation
under 26 U.S.C. 501(a), including any
qualified nonprofit corporation, to carry
out any activity that it is prohibited
from undertaking by the Internal
Revenue Code, 26 U.S.C. 501, et seq.

12. Section 114.14 would be added to
read as follows:

§114.14 Further restrictions on the use of
corporate and labor organization funds for
electioneering communications.

(a) No corporation or labor
organization may give, disburse, donate
or otherwise provide funds, the purpose
of which is to pay for an electioneering
communication, to any other person.

(b) No person who accepts funds
given, disbursed, donated or otherwise
provided by a corporation or labor
organization may use those funds to:

(1) Pay for any electioneering
communication; or

(2) Provide any portion of those funds
to any person, for the purpose of
defraying any of the costs of an
electioneering communication.

(c) The prohibitions at paragraphs (a)
and (b) of this section shall not apply to
funds disbursed by a corporation or
labor organization, or received by a
person, that constitute—

(1) Salary, royalties, or other income
earned from bona fide employment or
other contractual arrangements,
including pension or other retirement
income;

(2) Interest earnings, stock or other
dividends, or proceeds from the sale of
the person’s stocks or other investments;
or

(3) Receipt of payments representing
fair market value for goods provided or
services rendered to a corporation or
labor organization.

(d) Persons who receive funds from a
corporation or a labor organization that

do not meet the exceptions of paragraph
(c) of this section must be able to
demonstrate through a reasonable
accounting method that no such funds
were used to pay any portion of an
electioneering communication.

Dated: August 2, 2002.
Karl J. Sandstrom,
Vice Chairman, Federal Election Commission.
[FR Doc. 02—19996 Filed 8—6—-02; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-100-AD]
RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Bombardier Model CL-600—
2B19 series airplanes. This proposal
would require replacement of the
overwing emergency exit placards, door
weight placards, and no baggage
placards with new placards. This action
is necessary to prevent the inability of

a passenger to open and dispose of the
overwing emergency exit door during an
emergency evacuation due to incorrect
placards. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
September 6, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
100-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2002-NM-100-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.
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The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station
Centreville, Montreal, Quebec H3C 3G9,
Canada. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581.

FOR FURTHER INFORMATION CONTACT: Dan
Parrillo, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York 11581; telephone
(516) 256-7505; fax (516) 568—2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-100-AD.”

The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-100-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
certain Bombardier Model CL-600—
2B19 series airplanes. TCCA advises
that the instructions pictured on the
overwing emergency exit placards are
incorrect. The existing placards show a
person opening the overwing emergency
exit door in a sitting position, but
disposing of it while standing. Due to
seat pitch and placement, the overwing
emergency exit door can be opened and
disposed of only while a person is
seated. Incorrect placards on the
overwing emergency exit door, if not
corrected, could result in the inability of
a passenger to open and dispose of the
overwing emergency exit door during an
emergency evacuation.

Explanation of Relevant Service
Information

Bombardier has issued Alert Service
Bulletin A601R-11-077, Revision “A,”
dated December 11, 2001, including
Attachments 1 and 2, which describes
procedures for replacement of the
overwing emergency exit placards, door
weight placards, and no baggage
placards with new placards (including
cleaning of the applicable surface).
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. TCCA
classified this service bulletin as
mandatory and issued Canadian
airworthiness directive CF—2002-12,
dated February 4, 2002, in order to
assure the continued airworthiness of
these airplanes in Canada.

FAA’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of TCCA,
reviewed all available information, and

determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the action specified
in the service bulletin described
previously, except as discussed below.

Difference Between Proposed Rule and
Referenced Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describe
procedures for completing a comment
sheet related to service bulletin quality
and a sheet recording compliance with
the service bulletin, this proposed AD
would not require those actions. The
FAA does not need this information
from operators.

Difference Between Proposed Rule and
Canadian Airworthiness Directive

The Canadian airworthiness directive
requires replacement of the overwing
emergency exit placards, door weight
placards, and no baggage placards with
new placards, per Bombardier Alert
Service Bulletin A601R-11-077,
Revision ‘A,” dated December 11, 2001,
“or later revision approved by the
Director, Aircraft Certification,
Transport Canada.” This proposed AD
would NOT specify the option of
accomplishing the proposed
replacement per later approved
revisions of the referenced Bombardier
service bulletin. The use of the phrase,
“or later approved revisions,” violates
Office of the Federal Register
regulations regarding approval of
materials that are incorporated by
reference. However, affected operators
may request approval to use a later
revision of the referenced service
bulletin as an alternative method of
compliance, under the provisions of
paragraph (b) of the proposed AD.

Cost Impact

The FAA estimates that 284 Model
CL-600-2B19 series airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately between 1 and 2 hours
per airplane depending on the airplane
configuration to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour.
Required parts would cost
approximately between $47 and $195
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per airplane depending on the
configuration of the airplane. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be between $30,388 and
$89,460, or $107 and $315 per airplane
depending on the configuration of the
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. However,
for affected airplanes within the period
under the warranty agreement, the FAA
has been advised that the manufacturer
has committed previously to its
customers that it will bear the cost of
the placard kits.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation

Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Bombardier, Inc. (Formerly Canadair):
Docket 2002-NM-100-AD.

Applicability: Model CL-600-2B19 series
airplanes, certificated in any category,
having the serial numbers listed in the
following table:

Table—Serial Numbers

Serial Numbers

7003 through 7434 inclusive
7436 through 7442 inclusive
7444 through 7452 inclusive
7454 through 7458 inclusive
7460 through 7497 inclusive
7499 through 7504 inclusive

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the inability of a passenger to
open and dispose of the overwing emergency
exit door during an emergency evacuation
due to incorrect placards, accomplish the
following:

Installation of Placards

(a) Within 12 months after the effective
date of this AD, replace the overwing
emergency exit placards, door weight
placards, and no baggage placards with new
placards (including cleaning of the
applicable surface), as applicable, per
Bombardier Alert Service Bulletin A601R—
11-077, Revision ‘A, dated December 11,
2001, including Attachments 1 and 2; except
it is not necessary to complete the comment
and compliance sheet.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA.

Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002-12, dated February 4, 2002.

Issued in Renton, Washington, on July 29,
2002.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 02—19876 Filed 8—6—02; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 02—AS0O-9]
Proposed Amendment of Class E5
Airspace; Prestonburg, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
amend Class E5 airspace at Prestonburg,
KY. A Area Navigation (RNAV), Global
Positioning System (GPS), Runway
(RWY) 3, a RNAV (GPS) RWY 21, and
a VHF Omni-directional Range (VOR)/
Distance Measuring Equipment (DME)—
A Standard Instrument Approach
Procedure (SIAP) has been developed
for Big Sandy Regional Airport, KY. As
a result, controlled airspace extending
upward from 700 feet Above Ground
Level (AGL) is needed to accommodate
the SIAPs.

DATES: Comments must be received on
or before September 6, 2002.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
02—AS0-9, Manager, Airspace Branch,
AS0-520, P.O. Box 20636, Atlanta,
Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel for
Southern Region, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337, telephone (404) 305-5586.
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FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Comments wishing the
FAA to acknowledge receipt of their
comments on this action must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 02—
AS0O-9.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
action may be changed in light of the
comments received. All comments
submitted will be available for
examination in the Office of the
Regional Counsel for Southern Region,
Room 550, 1701 Columbia Avenue,
College Park, Georgia 30337, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Airspace Branch, ASO-520, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Prestonburg,
KY. A RNAV (GPS), RWY 3, a RNAV
(GPS) RWY 21, and a VOR/DME-A
SIAP has been developed for Big Sandy
Regional Airport, KY. Controlled
airspace extending upward from 700
feet AGL is needed to accommodate the
SIAPs. Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9], dated August 31,
2001, and effective September 16, 2001,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,
dated August 31, 2001, and effective
September 16, 2001, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth

* * * * *

ASOKY E5 Prestonburg, KY [REVISED]

Prestonburg, Big Sandy Regional Airport, KY

(Lat. 37°45'04"N, long. 82°38'12"W)

That airspace extending upward from 700
feet or more above the surface within a 6.5-
mile radius of the Big Sandy Regional
Airport.

* * * * *

Issued in College Park, Georgia, on July 24,
2002.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 02—19555 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 101, 201, and 352
[Docket No. RM02-14-000]

Regulation of Cash Management
Practices

August 1, 2002.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In order to protect the
customers of jurisdictional companies,
the Federal Energy Regulatory
Commission is proposing to establish
limits on the amount of funds that can
be swept from a regulated subsidiary to
a non-regulated parent under so-called
““cash management” programs, as well
as certain other requirements.

DATES: Comments are due 15 days after
publication in the Federal Register.
ADDRESS: File written comments with
the Office of the Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington DC, 20426.
Comments should reference Docket No.
RM02-14-000. Comments may be filed
electronically or by paper (an original
and 14 copies with an accompanying
computer diskette in the prescribed
format requested).
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FOR FURTHER INFORMATION CONTACT:

Mark Klose (Technical Information),
Office of the Executive Director,
Division of Regulatory Accounting
Policy, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 219-
2595.

Mary Lauermann (Technical
Information), Office of the Executive
Director, Division of Regulatory
Audits, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 208—
0087.

Peter Roidakis (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC
20426, (202)208-1213.

SUPPLEMENTARY INFORMATION:

1. Introduction

1. In this Notice of Proposed
Rulemaking (NOPR), the Federal Energy
Regulatory Commission (Commission)
proposes to amend its Uniform Systems
of Accounts 1 for public utilities,?
natural gas companies ? and oil pipeline
companies 4 by establishing the
documentation necessary ‘“‘to furnish
readily full information” 5 concerning
the management of funds from a FERC-
regulated subsidiary by a non-FERC-
regulated parent.® Specifically, the
Commission is requiring that all such
arrangements be in writing. Such
arrangements must specify the duties
and responsibilities of cash management
participants and administrators, the

1Section 301(a) of the Federal Power Act (FPA),
16 U.S.C. 825(a), section 8 of the Natural Gas Act
(NGA), 15 U.S.C. 717g, and section 20 of the
Interstate Commerce Act (ICA), 49 App. U.S.C. 20
(1998), authorize the Commission to prescribe rules
and regulations concerning accounts, records and
memoranda as necessary or appropriate for the
purposes of administering the FPA, NGA and the
ICA. The Commission may prescribe a system of
accounts for jurisdictional companies and, after
notice and opportunity for hearing, may determine
the accounts in which particular outlays and
receipts will be entered, charged or credited.

2Part 101 Uniform System of Accounts
Prescribed for Public Utilities and Licensees Subject
to the Provisions of the Federal Power Act. 18 CFR
part 101 (2002).

3Part 201 Uniform System of Accounts
Prescribed for Natural Gas Companies Subject to the
Provisions of the Natural Gas Act. 18 CFR part 201
(2002).

4Part 352 Uniform System of Accounts
Prescribed for Oil Pipeline Companies Subject to
the Provisions of the Interstate Commerce Act. 18
CFR part 352 (2002).

5 See General Instructions—Records under Parts
101, 201, and 352 of the Commission’s Uniform
System of Accounts for public utilities, licensees,
natural gas companies, and oil pipeline companies.

6 The proposed regulations would apply to all
public utilities subject to the Uniform System of
Accounts, all natural gas companies subject to the
Uniform System of Accounts, and all oil pipeline
carriers subject to the Uniform System of Accounts.

methods of calculating interest and for
allocating interest income and expenses,
and the restrictions on deposits or
borrowings by money pool members.

2. Under the proposed rule, such cash
management or money pool agreements
must provide documentation for all
deposits into, borrowings from, interest
income from, and interest expenses to
such money pools. Such documentation
shall include evidences of: (1) Each
deposit with a money pool, including
the date of the deposit, the amount of
the deposit, the maturity date, if any, of
the deposit, and the interest earning rate
on the deposit; (2) each borrowing from
a money pool, including the date of the
borrowing, the amount of the borrowing,
the maturity date, if any, of the
borrowing and the interest rate on the
borrowing; (3) the security provided by
the money pool for repayment of
deposits into the money pool and the
security required by the money pool in
support of borrowings from the money
pool; and (4) daily balances of deposits
with and borrowings from the money
pool for each individual deposit or
borrowing. Cash deposits and
borrowings may not be netted.

3. Finally, the Commission is
proposing that as a condition for
participating in a cash management or
money pool arrangement, the FERC-
regulated entity must maintain a
minimum proprietary capital balance
(stockholder’s equity) of 30 percent, and
the FERC-regulated entity and its parent
must maintain investment grade credit
ratings. If either of these conditions is
not met, the FERC-regulated entity may
not participate in the cash management
or money pool arrangement.

4. The proposed rule is in the public
interest because it will permit FERC-
regulated entities to benefit from
properly structured cash management
programs, while protecting customer
interests.

II. Background

Cash Management Programs Generally

5. The overall objective of a cash
management program is to enhance
owner value. Cash management
arrangements can provide participants
with greater financing flexibility and a
lower cost of borrowing than would
otherwise be available to small entities.
These arrangements can help smaller
affiliates within the group receive the
same favorable rates as larger entities.

6. There are several types of cash
management programs. Some
concentrate and transfer funds from
multiple accounts into a single bank
account in the parent company’s name.
Another type is known as “cash

pooling” or “money pooling.” This
system uses a single summary account
with interest earned or charged on the
net cash balance position. There is no
movement of funds between accounts of
the entities participating in the pool. All
accounts must be in the same bank, but
not at the same branch. A third type,
known as “‘zero balance accounts,”
empty or fill the balances in affiliated
companies’ accounts at a bank into or
out of a parent’s account each day.

7. In a typical zero balance program,
excess funds are swept to a corporate
concentration account every night from
the regulated company’s zero balance
accounts, and an account receivable
from the parent is established at the
regulated company while an account
payable is established at the parent
company to record the transfer of funds.
As part of the cash management
program, the parent company provides
the funds for payment of payroll and
other expenditures of its subsidiaries
from the funds that have been swept to
the parent. The parent invests unspent
funds in overnight investments so that
the money of all the subsidiaries will be
working for the company rather than
being idle.

8. Cash management programs are not
without risk, however. Problems can
arise over the respective rights to the
concentration or pooled account when
the parent company or its subsidiaries
file for bankruptcy. Courts have ruled
that funds swept into a parent
company’s concentration account
become the property of the parent, and
the subsidiary loses all interest in those
funds.”

9. There is thus a potential for
degradation of the financial solvency of
regulated entities if non-regulated
parent companies declare bankruptcy
and default on the accounts payable,
advances or borrowings owed to their
regulated subsidiaries.

FERC Regulated Entities’ Cash
Management Programs

10. In the fall of 2001, the
Commission’s Chief Accountant began a
review of transactions between
unregulated parent companies and their
jurisdictional subsidiaries. Specifically,
the balances in the cash account and
accounts related to associated
companies, reported in the FERC Forms
1, 2, and 6, were reviewed for the years
1997 through 2001. This review
revealed that many companies had
significant balances in Account 146—

7 See, e.g., In the Matter of Southmark
Corporation, 49 F.3d 1111 (5th Cir. 1995), and In
re Amdura Corporation, 75 F.3d 1447 (10th Cir.
1996).
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Accounts Receivable from Associated
Companies, and Account 13—
Receivables from Affiliated Companies,
and that the balances in these accounts
were significantly increasing over the
period under review.

11. As a result of the use of cash
management programs and the
increased balances in Account 146
identified by this initial review, the
Chief Accountant began an audit in
January 2002, to determine compliance
with the Commission’s accounting and
reporting requirements for the years
2000 through 2001.

12. In March 2002, the Commission
initiated a non-public investigation by
the Chief Accountant, Office of the
Executive Director, and the Market
Oversight and Enforcement section,
Office of the General Counsel, regarding
financial data related to transactions,
activities and accounting practices that
may have impaired the financial
condition of entities subject to the
Commission’s jurisdiction to the benefit
of corporate parents or other affiliates or
associated entities of jurisdictional
companies.

13. The investigators reviewed
transactions affecting Account 146—
Accounts Receivable from Associated
Companies for gas and electric
companies, and Account 13—
Receivables from Affiliated Companies
for oil companies. Based on FERC
Forms 1, 2 and 6 data from 2001,
balances in Accounts 146 and 13 totaled
approximately $16 billion ($8.2 billion
in public utility accounts, $2 billion in
natural gas company accounts, and $5.7
billion in o0il and product pipeline
accounts). The preliminary results of the
audit/investigation also revealed severe
record-keeping deficiencies:

» Cash management agreements,
generally and across the electric, gas
and oil industries, have not been
formalized in writing to stipulate the
terms of the programs and the interest
associated with the loans of the
subsidiaries’ cash.

* Interest may or may not have been
paid to subsidiary companies by the
parents.

» Budgets are not developed at the
subsidiary level for capital expenditures
and operations and maintenance
expenses.

¢ Inter-company billings between
parents and subsidiaries may have
occurred at preferential rates not given
to non-affiliated customers.

III. Legal Authority and Proposed
Regulations

14. The Commission is proposing to
require clearly defined roles and
responsibilities of all parties regarding

transfers of cash, payments of bills,
payments of interest, and the limitations
to which funds can be taken from FERC-
regulated subsidiaries. Cash
management agreements must be
reviewed and updated periodically to
ensure that changes in corporate
structure have not made the agreements
obsolete.

15. The Natural Gas Act (NGA) with
respect to natural gas companies, and
the Federal Power Act (FPA) with
respect to public utilities, and the
Interstate Commerce Act (ICA) with
respect to oil pipeline carriers authorize
the Commission to prescribe rules and
regulations concerning accounts,
records and memoranda as necessary or
appropriate for the purposes of
administering the FPA, NGA, and the
ICA.8 The NGA and the FPA also
empower the Commission, with respect
to natural gas pipelines and public
utilities, to “perform any and all acts,
and to prescribe, issue, make, amend,
and rescind such orders, rules and
regulations as it may find necessary or
appropriate to carry out the provisions
of [the] Act.” Section 16 of the NGA, 15
U.S.C. 7170, and section 309 of the FPA,
16 U.S.C. 825(h). Under the Interstate
Commerce Act (ICA), the Commission
may, with respect to oil and product
pipelines “prescribe the forms of any
and all accounts, records, and
memoranda to be kept by carriers * * *
as well as of the receipts and
expenditures of monies.” ICC, Title 49
Appendix section 20 (5), 49 App. U.S.C.
20 (5) (1988). The Commission also has
the authority to perform the duties for
which it was created ““to inquire into
and report on the business of persons
controlling, controlled by, or under a
common control with such
carriers * * *.” ICA, Title 49 Appendix
section 12, 49 App. U.S.C. 12 (1988).

16. The Commission proposes to
revise Account 146 in parts 101 and
201, and Account 13 in part 352 to
provide instructions and conditions for
the maintenance of cash management
arrangements. Specifically, the
Commission is requiring that all such
arrangements be in writing. Such
arrangements must specify the duties
and responsibilities of cash management
participants and the administrator, the
methods of calculating interest and for
allocating interest income and expenses,
and the restrictions on deposits or
borrowings by money pool members.

17. Under the proposed rule, such
cash management agreements must
provide documentation for all deposits
into, borrowings from, interest income
from, and interest expenses related to

8 See n.1, supra.

such agreements. Such documentation
shall include evidence of: (1) Each
deposit with a money pool, including
the date of the deposit, the amount of
the deposit, the maturity date, if any, of
the deposit, and the interest earning rate
on the deposit; (2) each borrowing from
a money pool, including the date of the
borrowing, the amount of the borrowing,
the maturity date, if any, of the
borrowing and the interest rate on the
borrowing; (3) the security provided by
the money pool for repayment of
deposits into the money pool and the
security required by the money pool in
support of borrowings from the money
pool; and (4) daily balances of deposits
with and borrowings from the money
pool for each individual deposit or
borrowing. Cash deposits and
borrowings may not be netted.

18. Because of the Commission’s
concern that such accounts not be used
improperly so as to cause serious
financial harm to FERC-regulated
entities, and ultimately cause harm to
the ratepayers, the Commission
proposes that as a prerequisite to
participating in a cash management
arrangement, a FERC-regulated entity
shall maintain a minimum proprietary
capital balance of 30 percent,® and the
FERC-regulated entity and its parent
must maintain investment grade credit
ratings.10 If either of these conditions is
no longer met, the FERC-regulated
entity may not participate in the cash
management or money pool
arrangement.

IV. Information Collection Statement

19. The following collection of
information contained in this proposed
rule has been submitted to the Office of
Management and Budget for emergency
review under section 3507(j)(1) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(j)(1). Comments are
solicited on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of provided burden
estimates, ways to enhance quality,
utility, and clarity of the information to

9 See Niagara Mohawk Holdings, Inc, 99 FERC
161,323 (2002), where the Commission
conditionally approved a requirement that a
company maintain an equity balance equal to at
least 30 percent of capital.

10 The term “investment grade’” was originally
used by regulatory bodies to connote obligations
eligible for investment by institutions such as
banks, insurance companies, and savings and loan
associations. Over time, this term became
widespread throughout the investment community.
Debt issues rated in four highest categories (e.g.,
Standard & Poor’s AAA, AA, A, and BBB rating, or
Moody’s Investors Service Aaa, Aa, and A and Baa
rating are generally recognized as being investment
grade. Lower rating categories are generally
considered speculative.
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be collected, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques.

Estimated Annual Burden

At present it is unclear how many
companies already have written
agreements in place and would not be
impacted by this rule. But there are a
significant number of FERC-regulated

entities that could be impacted by this
rule because of their membership in
consolidated groups and their
participation in cash management
arrangements. For this reason, the
Commission projects the total hours for
the following collections of information:

: Number of Estimated % that are members of a consoli- No. of Total
Data collection respondents dated group responses annual hrs.
FERC—FOrm 1 ..o 268 | 51% 0r 137 (APProOX) .eeeeeeeeveereerveenrenireeneeans 137 274
FERC Form 2 .... 133 | 85% or 113 (approx) ....... 113 226
FERC FOMM 6 ..ot 201 | 98.5% or 198 (approx) 198 396
TOAIS it || e 896

Total Annual Hours for Collection

(Reporting + Recordkeeping, (if
appropriate)) = 896 hours

* This estimate is based on an average
of 2 hours per respondent to convert
verbal agreements into written
agreements.

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these
requirements. It has projected the cost
for compliance to be the following: 896
hours + 2,080 x $117,041 = $50,418.

Annualized capital/startup costs ... $0

Annualized costs (Operations &
Maintenance)

$50,418

Total annualized costs $50,418

The Office of Management and
Budget’s (OMB) regulations 1! require
OMB to approve certain information
collection requirements imposed by
agency rule. The Commission is
submitting notification of this proposed
rule to OMB.

Title: FERC Form 1 Annual Report of
Major Electric Utilities, Licensees and
Others; FERC Form 2 Annual Report for
Major Natural Gas Companies; FERC
Form No. 6 Annual Report of Oil
Pipeline Companies.

Action: Proposed Collections.

OMB Control No: 1902—0021; 1902—
0028; and 1902—-0022. [Note: The
collections of information contained in
this proposed rule are being submitted
to OMB under OMB’s emergency
clearance procedures. These collections
of information are also the subject of a
separate proceeding in Docket No.
RMO02-3-000, and to avoid any delay in
OMB’s review of this proposed rule, the
collections of information in this
proposed rule will have a temporary
designation of FERC-907. When the
Commission issues a final rule, the
collections of information will revert to

115 CFR 1320.11 (1996).

their normal identifiers and control
numbers.]

Respondents: Business or other for
profit.

Frequency of Responses: On occasion.

Necessity of the Information: The
Commission proposes to revise its
Uniform System of Accounts to
establish the documentation necessary
to disclose information on the
management of funds from a FERC-
regulated subsidiary by a non-regulated
parent. Specifically, the Commission is
requiring that all such cash management
arrangements be in writing. Such
arrangements must specify the duties
and responsibilities of cash management
participants and administrators, the
methods of calculating the interest and
for allocating interest income and
expenses, and the restrictions on
deposits and/or borrowing of money
pool members. The Commission is also
proposing that as a condition for
participating in cash management
arrangements, the FERC-regulated entity
must maintain a minimum proprietary
capital balance of 30 percent and the
FERC-regulated entity and its parent
must maintain investment grade ratings.

As a result of the Commission’s
investigations, it was found that cash
management agreements, generally and
across the electric, gas and oil industries
have not been formalized in writing
stipulating both the terms of the
programs and the interest associated
with the loans of the subsidiaries’ cash.
In addition, budgets are not developed
at the subsidiary level for capital
expenditures, operations and
maintenance expenses and the interest
that may or may not have been paid to
subsidiary companies by the parent.

The Commission is concerned that
such accounts may be used so as create
severe financial risk to FERC-regulated
entities, and cause harm to rate payers
should the subsidiaries attempt to pass
through costs that result from defaults

by unregulated parent companies,
resulting in higher costs of capital.

Internal Review: The Commission has
reviewed the requirements pertaining to
the Uniform System of Accounts and to
the three financial reports it prescribes
and has determined that the proposed
revisions are necessary because the
Commission needs to establish uniform
accounting and reporting requirements
for cash management arrangements.

These requirements conform to the
Commission’s plan for efficient
information collection, communication,
and management within the electric,
natural gas and oil pipeline industries.
The Commission has assured itself, by
means of internal review, that there is
objective support for the burden
estimates associated with the
information requirements.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, [Attention:
Michael Miller, Office of the Chief
Information Officer, Phone: (202) 502—
8415, fax: (202) 208—2425, e-mail:
michael. miller@ferc.fed.us]

For submitting comments concerning
the collection of information(s) and the
associated burden estimate(s), please
send your comments to the contact
listed above and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs, 725
17th Street, NW, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone
(202) 395-7856, fax: (202) 395-7285.

V. Environmental Analysis

20. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
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environment.?2 The Commission
excludes certain actions not having a
significant effect on the human
environment from the requirement to
prepare an environmental impact
statement.?® No environmental
consideration is raised by the
promulgation of a rule that is procedural
or does not substantially change the
effect of legislation or regulations being
amended.* The proposed rule updates
Parts 101, 201, and 352 of the
Commission’s regulations, and does not
substantially change the effect of the
underlying legislation or the regulations
being revised or eliminated.
Accordingly, no environmental
consideration is necessary.

VI. Regulatory Flexibility Act Statement

21. The Regulatory Flexibility Act of
1980 (RFA) 15 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The Commission is not
required to make such analyses if a rule
would not have such an effect. The
Commission concludes that this rule
would not have such an impact on small
entities. Most filing companies
regulated by the Commission do not fall
within the RFA’s definition of a small
entity, and the data required by this rule
are already being captured by their
accounting systems. However, if the
reporting requirements represent an
undue burden on small businesses, the
entity affected may seek a waiver of the
requirements from the Commission.

VII. Comment Procedures

22. The Commission invites interested
persons to submit written comments on
the matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due 15 days from
publication in the Federal Register.
Comments must refer to Docket No.
RMO02-14-000, and may be filed either
in electronic or paper format. Those
filing electronically do not need to make
a paper filing.

23. Documents filed electronically via
the Internet can be prepared in a variety
of formats, including WordPerfect, MS
Word, Portable Document Format, Real
Text Format, or ASCII format, as listed
on the Commission’s web site at
http://ferc.gov, under the e-Filing link.

12 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 47897 (Dec.
17, 1987), FERC Stats. & Regs. Prambles 1986—-1990
130,783 (1987).

1318 CFR 380.4.

1418 CFR 380.4(a)(2)(ii).

155 U.S.C. 601-612.

The e-Filing link provides instructions
for how to Login and complete an
electronic filing. First time users will
have to establish a user name and
password. The Commission will send an
automatic acknowledgment to the
sender’s E-Mail address upon receipt of
comments. User assistance for electronic
filing is available at 202—208-0258 or by
E-Mail to efiling@ferc.gov. Comments
should not be submitted to the E-Mail
address.

24. For paper filings, the original and
14 copies of such comments should be
submitted to the Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington DC
20426.

25. All comments will be placed in
the Commission’s public files and will
be available for inspection in the
Commission’s Public Reference Room at
888 First Street, NE., Washington DC
20426, during regular business hours.
Additionally, all comments may be
viewed, printed, or downloaded
remotely via the Internet through
FERC’s Homepage using the FERRIS
link.

VIII. Document Availability

26. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

27. From FERC’s Home Page on the
Internet, this information is available in
the Federal Energy Regulatory Records
Information System (FERRIS). The full
text of this document is available on
FERRIS in PDF and WordPerfect format
for viewing, printing, and/or
downloading. To access this document
in FERRIS, type the docket number
excluding the last three digits of this
document in the docket number field.

28. User assistance is available for
FERRIS and the FERC’s website during
normal business hours from our Help
line at (202) 208—2222 or the Public
Reference Room at (202) 208—1371 Press
0, TTY (202) 208-1659. E-Mail the
Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects
18 CFR Part 101

Electric power, Electric utilities,
Reporting and recordkeeping
requirements, Uniform System of
Accounts.

18 CFR Part 201

Natural gas, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

18 CFR Part 352

Pipelines, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

By direction of the Commission.

Magalie R. Salas,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend parts
101, 201, and 352, Title 18 of the Code
of Federal Regulations, as follows:

PART 101—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR
PUBLIC UTILITIES AND LICENSEES
SUBJECT TO THE PROVISIONS OF
THE FEDERAL POWER ACT

1. The authority citation for part 101
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352,
7651-76510.

2. In part 101, Balance Sheet
Accounts, account 146 is revised to read
as follows:

Balance Sheet Accounts

* * * * *

146 Accounts receivable from
associated companies.

A. These accounts shall include notes
and drafts upon which associated
companies are liable, and which mature
and are expected to be paid in full not
later than one year from the date of
issue, together with any interest
thereon, and debit balances subject to
current settlement in open accounts
with associated companies. Items which
do not bear a specified due date but
which have been carried for more than
twelve months and items which are not
paid within twelve months from the due
date shall be transferred to account 123,
Investment in Associated Companies.

B. As a prerequisite for participating
in a cash management or money pool
arrangement, a utility shall maintain a
minimum proprietary capital balance of
30 percent, and a utility and its parent
must maintain an investment grade
credit rating. If either of these
requirements is not met, the utility may
not participate in the cash management
or money pool arrangement. A utility
participating in a cash management or
money pool arrangement shall maintain
supporting documentation for all
deposits into, borrowings from, interest
income from, and interest expense to
such money pool. The written
documentation shall include evidences
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of: (1) Each deposit with the money
pool, including the date of the deposit,
the amount of the deposit, the maturity
date, if any, of the deposit, and the
interest earning rate on the deposit; (2)
each borrowing from a money pool,
including the date of the borrowing, the
amount of the borrowing, the maturity
date, if any, of the borrowing and the
interest rate on the borrowing; (3) the
security provided by the money pool for
repayment deposits into the money pool
and the security required by the money
pool in support of borrowings from the
money pool; and (4) daily balances of
deposits with and borrowings from the
money pool for each individual deposit
or borrowing. Cash deposits and
borrowings may not be netted.

C. The utility shall also maintain
current and up-to-date copies of the
documents authorizing the
establishment of the cash management
or money pool arrangement that
specifies the following: (1) The duties
and responsibilities of the money pool,
its administrator and the other
participants in the money pool; (2) the
restrictions on deposits or borrowings
by pool members, (3) the method used
to determine the interest earning rates
and interest borrowing rates by pool
members; and (4) the method used to
allocate interest income and expenses
among the pool members.

Note A: On the balance sheet, accounts
receivable from an associated company may
be set off against accounts payable to the
same company.

Note B: The face amount of notes
receivable discounted, sold or transferred
without releasing the utility from liability as
endorser thereon, shall be credited to a
separate subdivision of this account and
appropriate disclosure shall be made in
financial statements of any contingent
liability arising from such transactions.

* * * * *

PART 201—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR
NATURAL GAS COMPANIES SUBJECT
TO THE PROVISIONS OF THE
NATURAL GAS ACT

3. The authority citation for part 201
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352, 7651-76510.

4. In part 201, Balance Sheet
Accounts, account 146 is revised to read
as follows:

Balance Sheet Accounts

* * * * *

146 Accounts receivable from
associated companies.

A. These accounts shall include notes
and drafts upon which associated
companies are liable, and which mature
and are expected to be paid in full not
later than one year from the date of
issue, together with any interest
thereon, and debit balances subject to
current settlement in open accounts
with associated companies. Items which
do not bear a specified due date but
which have been carried for more than
twelve months and items which are not
paid within twelve months from the due
date shall be transferred to account 123,
Investment in Associated Companies.

B. As a prerequisite for participating
in a cash management or money pool
arrangement, a utility shall maintain a
minimum proprietary capital balance of
30 percent and a utility and its parent
must maintain an investment grade
credit rating. If either of these
requirements is not met, the utility may
not participate in the cash management
or money pool arrangement. A utility
participating in a cash management or
money pool arrangement shall maintain
supporting documentation for all
deposits into, borrowings from, interest
income from, and interest expense to
such money pool. The written
documentation shall include evidences
of: (1) Each deposit with the money
pool, including the date of the deposit,
the amount of the deposit, the maturity
date, if any, of the deposit, and the
interest earning rate on the deposit; (2)
each borrowing from a money pool,
including the date of the borrowing, the
amount of the borrowing, the maturity
date, if any, of the borrowing and the
interest rate on the borrowing; (3) the
security provided by the money pool for
repayment deposits into the money pool
and the security required by the money
pool in support of borrowings from the
money pool; and (4) daily balances of
deposits with and borrowings from the
money pool for each individual deposit
or borrowing. Cash deposits and
borrowings may not be netted.

C. The utility shall also maintain
current and up-to-date copies of the
documents authorizing the
establishment of the money pool that
specifies the following: (1) The duties
and responsibilities of the money pool,
its administrator and the other
participants in the money pool; (2) the
restrictions on deposits or borrowings
by pool members, (3) the method used
to determine the interest earning rates
and interest borrowing rates by pool
members; and (4) the method used to
allocate interest income and expenses
among the pool members.

Note A: On the balance sheet, accounts
receivable from an associated company may

be set off against accounts payable to the
same company.

Note B: The face amount of notes
receivable discounted, sold or transferred
without releasing the utility from liability as
endorser thereon, shall be credited to a
separate subdivision of this account and
appropriate disclosure shall be made in
financial statements of any contingent
liability arising from such transactions.

* * * * *

PART 352—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR OIL
PIPELINE COMPANIES SUBJECT TO
THE PROVISIONS OF THE
INTERSTATE COMMERCE ACT

5. The authority citation for part 352
continues to read as follows:

Authority: 49 U.S.C. 60502; 49 App. U.S.C.
1-85 (1988).
* * * * *

6. In part 352, Balance Sheet
Accounts, account 13 is revised to read
as follows:

Balance Sheet Accounts

* * * * *

13 Receivables from affiliated
companies.

(a) This account shall include
amounts receivable due and accrued
from affiliated companies subject to
settlement within one year from date of
the balance sheet. This includes
receivables for items such as revenue for
services rendered, material furnished,
rent, interest and dividends, advances
and notes.

(b) As a prerequisite for participating
in a cash management or money pool
arrangement, a carrier shall maintain a
minimum proprietary capital balance of
30 percent, and a carrier and its parent
must maintain an investment grade
credit rating. If either of these
requirements is not met, the carrier may
not participate in the cash management
or money pool arrangement. A carrier
participating in a money pool
arrangement shall maintain supporting
documentation for all deposits into,
borrowings from, interest income from,
and interest expense to such money
pool. The written documentation shall
include evidences of: (1) Each deposit
with the money pool, including the date
of the deposit, the amount of the
deposit, the maturity date, if any, of the
deposit, and the interest earning rate on
the deposit; (2) each borrowing from a
money pool, including the date of the
borrowing, the amount of the borrowing,
the maturity date, if any, of the
borrowing and the interest rate on the
borrowing; (3) the security provided by
the money pool for repayment deposits
into the money pool and the security
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required by the money pool in support
of borrowings from the money pool; and
(4) daily balances of deposits with and
borrowings from the money pool for
each individual deposit or borrowing.
Cash deposits and borrowings may not
be netted.

(c) The carrier shall also maintain
current and up-to-date copies of the
documents authorizing the
establishment of the money pool that
specifies the following: (1) The duties
and responsibilities of the money pool,
its administrator and the other
participants in the money pool; (2) the
restrictions on deposits or borrowings
by pool members, (3) the method used
to determine the interest earning rates
and interest borrowing rates by pool
members; and (4) the method used to
allocate interest income and expenses
among the pool members.

[FR Doc. 02—20016 Filed 8—6—02; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[Notice No. 951; Re: Notice No. 903]
RIN 1512-AC83

Denial of the California Coast
Viticultural Area Petition (2000R—-166P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Termination of proposed
rulemaking; denial of petition.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (ATF) announces
the denial of the petition requesting
establishment of the ““California Coast”
viticultural area and the termination of
the related proposed rulemaking (Notice
No. 903 of September 26, 2000, 65 FR
57763). ATF has concluded the
petitioned viticultural area fails to meet
the regulatory requirements issued
under the authority of the Federal
Alcohol Administration Act. ATF also
announces that a supplemental report,
“ATF Response to the California Coast
Viticultural Area Petition,” detailing the
reasons for the petition’s denial is
available on the ATF website or by U.S.
mail as described below.

ADDRESSES: A copy of this notice
(Notice No. 951) and a link to the 80-
page supplemental report, “ATF
Response to the California Coast
Viticultural Area Petition,” detailing the
reasons for the petition’s denial, are

available on the ATF website at:
http://www.atf.treas.gov/alcohol/rules/
index.htm.

Paper copies of the petition, the
proposed regulation, the appropriate
maps, the comments received in
response to Notice No. 903, this notice
(Notice No. 951), and the supplemental
report are available for public
inspection by appointment in the ATF
Reading Room, Rm. 6480, 650
Massachusetts Avenue, NW.,
Washington, DC 20226; telephone (202)
927-7890.

To obtain paper copies of the
supplemental report, the comments
received, or any other of the above
documents by mail (at 20 cents per
page), contact the ATF Librarian at the
above address.

FOR FURTHER INFORMATION CONTACT:
Nancy Sutton, Specialist, Regulations
Division (San Francisco, CA), Bureau of
Alcohol, Tobacco and Firearms, 221
Main Street, 11th Floor, San Francisco,
CA 94105; telephone (415) 947-5192.

SUPPLEMENTARY INFORMATION:

Background—YViticultural Areas

The Federal Alcohol Administration
Act (FAA Act) at 27 U.S.C. 205(e)
requires that alcohol beverage labels
provide the consumer with adequate
information regarding a product’s
identity and prohibits the use of
deceptive information on such labels.
The FAA Act also authorizes the Bureau
of Alcohol, Tobacco and Firearms (ATF)
to issue regulations to carry out its
provisions.

Regulations in 27 CFR part 4, Labeling
and Advertising of Wine, allow the
establishment of definitive viticultural
areas. The regulations allow the names
of approved viticultural areas to be used
as appellations of origin on wine labels
and in wine advertisements. Section
4.25a(e)(1) defines an American
viticultural area as a delimited grape-
growing region distinguishable from
surrounding areas by geographical
features such as climate, elevation, soil,
and topography.

ATF believes that viticultural area
designations enable consumers to better
identify the origin of the grapes used to
produce a wine, provide significant
information about the identity of a wine,
and prevent consumer deception
through the establishment of specific
boundaries for viticultural areas. A list
of approved viticultural areas is
contained in 27 CFR part 9, American
Viticultural Areas.

Any interested person may petition
ATF to establish a grape-growing region
as a viticultural area. The petition
should include a description of area’s

proposed boundaries and United States
Geological Survey maps with those
boundaries prominently marked, as well
as:

» Evidence that the name of the
proposed viticultural area is locally
and/or nationally known as referring to
the area specified in the petition;

 Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition; and

» Evidence relating to the
geographical characteristics (climate,
soil, elevation, physical features, etc.),
which distinguish the viticultural
features of the proposed area from
surrounding areas.

The petitioner bears the burden of
providing evidence showing that a
proposed viticultural area meets the
regulatory requirements. ATF utilizes
the proposed rulemaking process to
facilitate the submission of additional
information from the public showing
that the proposed area does or does not
comply with the regulatory
requirements.

Background—California Coast Petition
1998 ““California Coastal” Petition

In 1998, a group known as the Coastal
Alliance submitted a petition to ATF
requesting the establishment of the
“California Coastal” viticultural area.
The petitioned area’s boundaries,
extending along the California coastline
north from Mexico into Mendocino
County 175 miles south of the Oregon
border, coincided with the established
South Coast viticultural area’s southern
boundary and with the North Coast
viticultural area’s northern boundary.

ATF reviewed the petition and
determined that the petitioned
viticultural area did not meet the
regulatory requirements. In the letter
denying this petition, ATF noted that
the “California Coastal” name could
apply to the State’s entire coastline and
not just to the portion included in the
petitioned area. ATF also determined
that the petitioned viticultural area’s
geographic and climatic features were
too diverse for it to be considered a
delimited grape-growing region
distinguishable from surrounding areas.

March 2000 “California Coast” Petition

The California Coast Alliance
submitted a new petition to ATF on
March 17, 2000, proposing the
establishment of the ““California Coast”
viticultural area. The Alliance stated
that the California Coast viticultural
area would provide consumers with
valuable information about the origin of
wine made in this area and help prevent
consumer deception from the growing
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use of references to the California coast
and coastal areas on wine labels.

The proposed California Coast
viticultural area covered 22,000 square
miles and spanned 650 miles along the
Pacific coast, from the Mexican border
north into Mendocino County in
northern California, 175 miles south of
the Oregon border. The petitioned area’s
inland width varied from approximately
5 to 68 miles. The petition’s proposed
boundary lines joined the established
South Coast, Central Coast, San
Francisco Bay, and North Coast
viticultural areas and filled in the gaps
between those established areas. The
petitioned area included a total of 68
smaller, established viticultural areas.

Notice No. 903 and Resulting
Comments

On September 26, 2000, ATF
published a Notice of Proposed
Rulemaking, Notice No. 903, in the
Federal Register (65 FR 57763)
soliciting public comments regarding
the proposed California Coast
viticultural area. In response to that
notice, ATF received 477 comments
from vineyard and winery owners,
industry associations, city and county
officials, and individuals. Of those
commenting, 97% opposed the petition.
These commenters stated that the
petitioned area did not meet the
regulatory requirements, and, if
established, would threaten the
California wine industry, jeopardize the
viticultural area system, mislead
consumers, and make the Estate-bottled
claim less meaningful.

ATF Analysis of Petition and Comments

Prior to denying the California Coast
viticultural area’s establishment, ATF
thoroughly reviewed all the information
provided in the March 2000 petition
and in the comments and
documentation filed in response to
Notice No. 903. The documentation and
evidence provided by commenters and
ATF’s own research has established that
the petitioned California Coast
viticultural area fails to meet the
regulatory requirements of 27 CFR, part
9, American Viticultural Areas.

Summary of the Reasons for Denial

The primary reasons for the denial of
the California Coast viticultural area
petition were:

* As commonly understood, the name
“California Coast” applies to a longer
coastal region than was included in the
proposed area; and

» The significant climatic diversity
found within the petitioned area due to
its great north-south span.

Name Evidence

ATF has concluded that the California
Coast viticultural area’s petitioned
boundary lines do not reflect the
public’s understanding of the
“California Coast” name or meet the
linguistic, geographic, or definition
standards for viticultural areas or wine
labeling purposes. ATF believes the
term ‘““‘California Coast” refers to the
entire Pacific coastal area between
Mexico and Oregon, and that no other
use of the name, as related to a
geographical area, can be considered
accurate and true for viticultural area
purposes.

Geographical Evidence

The geographical evidence presented
in response to the Notice No. 903 shows
that the proposed California Coast
viticultural area is not a unified
geographical area with viticultural
features that distinguish it from
surrounding areas. The area’s proposed
boundaries span almost 650 miles from
north to south, and include shoreline,
coastal plains, 5,000-foot high mountain
ranges, and interior basins and valleys.

While the Pacific Ocean plays a
dominate role in the California’s coastal
climate, the petitioned area’s latitudinal
span and differing ocean currents lead
to significant climatic variations within
it. Temperatures decrease, while rainfall
and summer fog increase from south to
north within the petitioned area. Two
major ocean currents, the cold
California Current flowing south from
Alaska to Santa Barbara and the warmer
Southern California Counter-Current
flowing north from Mexico to Santa
Barbara, are also responsible for the
significantly different onshore coastal
climates found within the petitioned
area.

These factors are reflected in the
petitioned area’s differing climatic
classifications. Experts classify the
petitioned area’s southern portion as a
steppe or desert climate, while the
central and northern portions are
classified as a Mediterranean climate.
ATF notes that even if the entire
California coastline from Mexico to the
Oregon border were included within a
proposed viticultural area, such an area
would likely have even greater climate
diversity. Such a proposed area would,
therefore, also not meet the regulatory
criteria for an American viticultural
area.

Supplemental Report Available

An 80-page report, “ATF Response to
the California Coast Viticultural Area
Petition,” containing a detailed analysis
of the petition evidence, commenter

information and documentation, under
the requirements of 27 CFR 9.3(b)(1)
through (3) for name evidence,
boundary evidence, and geographical
evidence, is available on the ATF
Internet website at: http://
www.atf.treas.gov/alcohol/rules/
index.htm. Paper copies of the report
are also available as described in the
ADDRESSES section above.

Drafting Information

The principal author of this document
is Nancy Sutton, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms. Michael D. Hoover provided
editorial assistance.

Signed: July 29, 2002.
Bradley A. Buckles,
Director.
[FR Doc. 02—19829 Filed 8—-6-02; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD07-02-077]
RIN 2115-AE47

Drawbridge Operation Regulations;
Coronado Beach Bridge (SR 44),
Intracoastal Waterway, New Smyrna
Beach, FL

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the operating regulations of the
Coronado Beach drawbridge (SR 44),
Intracoastal Waterway mile 845, New
Smyrna Beach, Florida. This proposed
rule would require the drawbridge to
open on signal, except that from 7 a.m.
until 7 p.m. each day of the week, the
draw need only open on the hour,
twenty minutes past the hour and forty
minutes past the hour. This action is
intended to improve the movement of
vehicular traffic while not unreasonably
interfering with the needs of navigation.
DATES: Comments and related material
must reach the Coast Guard on or before
October 7, 2002.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Seventh Coast Guard District, 909
SE. 1st Avenue, Room 432, Miami, FL
33131. Comments and material received
from the public, as well as documents
indicated in this preamble as being
available in the docket, are part of
docket [CGD07-02—-077] and are
available for inspection or copying at



51158 Federal Register/Vol.

67, No. 152/Wednesday, August 7, 2002/ Proposed Rules

Commander (obr), Seventh Coast Guard
District, 909 SE. 1st Avenue, Miami, FL
33131 between 8 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Bridge Branch, 909 SE 1st
Ave, Miami, FL 33131, telephone
number 305—-415-6743.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD07-02-077],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Bridge
Branch, Seventh Coast Guard District,
909 SE 1st Ave, Room 432, Miami, FL
33131, explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The Coronado Beach bascule bridge is
a two-lane, narrow, undivided arterial
roadway. This roadway is severely
congested due to insufficient vehicular
capacity. The existing operating
schedule is published in 33 CFR 117.5
and requires the bridge to open on
demand. This proposed rule would
continue to require the drawbridge to
open on signal, except that from 7 a.m.
until 7 p.m. each day of the week, the
draw need only open on the hour,
twenty minutes past the hour and forty
minutes past the hour.

Discussion of Proposed Rule

In order to meet the reasonable needs
of vehicular traffic while not
significantly impacting navigation, the
Coast Guard proposes to allow the
Coronado Beach bridge (SR 44) to open
on signal, except that from 7 a.m. until
7 p.m. each day of the week, the bridge
need open only on the hour, twenty

minutes past the hour and forty minutes
past the hour. This proposed rule would
facilitate the movement of vehicle traffic
across the bridge while not
unreasonably interfering with or
decreasing vessel safety while awaiting
passage through the draw.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action’” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979) because this
proposed rule only modifies the existing
bridge operation schedule during heavy
vehicle traffic hours and still provides
for regular openings.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This proposed rule may affect the
following entities, some of which might
be small entities: the owners or
operators of vessels and vehicles
intending to transit under and over the
Coronado Beach bridge (SR 44) during
the hours of 7 a.m. to 7 p.m. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities
because this proposed rule only slightly
modifies the existing bridge operation
schedule and still provides for regular
bridge openings.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—

121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.
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Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Environment

We considered the environmental
impact of this proposed rule and
concluded that, under figure 2—1,
paragraph (32)(e) of Commandant
Instruction M16475.1D, this proposed
rule is categorically excluded from
further environmental documentation.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued
under authority of Pub. L. 102-587, 106 Stat.
5039.

2. Section 117.261(ss) is added to read
as follows:

§117.261 Atlantic Intracoastal Waterway
from St. Marys River to Key Largo.
* * * * *

(ss) Coronado Beach bridge (SR 44),
mile 845, New Smyrna Beach, Florida.
The Coronado Beach bridge (SR 44),
mile 845, shall open on signal, except
that from 7 a.m. until 7 p.m. each day
of the week, the draw need only open
on the hour, twenty minutes past the
hour and forty minutes past the hour.

Dated: July 24, 2002.
James S. Carmichael,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 02—-19998 Filed 8—6—02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 155
[USCG-1998-3417]

RIN 2115-AF60

Salvage and Marine Firefighting

Requirements; Vessel Response Plans
for Oil

AGENCY: Coast Guard, DOT.

ACTION: Proposed rulemaking; notice of
public meeting; notice of extension of
comment period.

SUMMARY: The Coast Guard is
announcing a public meeting to discuss
its previously published notice of
proposed rulemaking (NPRM) titled
“Salvage and Marine Firefighting
Requirements; Vessel Response Plans
for Oil” (67 FR 40254). The Coast Guard
is also announcing the extension of the
comment period for the NPRM, and
updating the point-of-contact for this
rulemaking project.

DATES: Comments must reach the Coast
Guard on or before October 18, 2002.
The public meeting will be held in
Louisville, KY, on September 26, 2002.
The meeting may conclude before the
allotted time if all matters of discussion
have been addressed.

ADDRESSES: The public meeting will be
held at the following location:

Louisville, KY—The Galt House Hotel
(West Tower), Court Room (2nd Floor),
140 North Fourth Avenue, Louisville,
KY, 40202.

Please submit your comments and
related material(s) by any one of the
following methods (choose only one
method of delivery in order to avoid
multiple listings in the public docket):

* By mail to the Docket Management
Facility [USCG-1998-3417], U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW,
Washington, DC 20590—-0001;

* By delivery to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW, Washington, DG,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays;

* By fax to the Docket Management
Facility at 202—493-2251; or

* Electronically through the website
for the Docket Management System at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning this
proposed rulemaking, please contact
Lieutenant Commander Paul Albertson,
Office of Response, Response
Operations Division, Coast Guard
Headquarters, at 202—-267-0423, or via
e-mail at PAlbertson@comdt.uscg.mil. If
you have questions on viewing or
submitting material(s) to the docket,
please call Ms. Dorothy Beard, Chief,
Dockets, Department of Transportation,
at 202-366-5149.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material(s). If you
do so, please include your name and
address, identify the docket number for
this rulemaking [USCG-1998-3417],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material(s) in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to receive confirmation that your
submission reached us, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material(s) received
during the comment period.

Regulatory History

A notice of proposed rulemaking
(NPRM) was published in the Federal
Register on May 10, 2002 (67 FR 31868),
entitled ““Salvage and Marine
Firefighting Requirements; Vessel
Response Plans for Oil.”” Subsequent to
that publication, the Coast Guard
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published a notice of public meeting in
the Federal Register on June 12, 2002
(67 FR 40254).

In response to the NPRM, the Coast
Guard received requests to extend the
comment period, which would provide
the public with additional time to
submit their comments. Independent of
these requests, the Coast Guard
determined that an additional public
meeting was necessary in order to allow
for greater public involvement. We are
extending the comment period to
accommodate the date of this fourth
meeting, and to provide additional time
as requested in response to the NPRM.

Please do not resubmit comments that
have already been submitted to this
docket. The NPRM and comments
already received may be viewed at
http://dms.dot.gov.

Background and Purpose

In the NPRM, we proposed to revise
the vessel response plan salvage and
marine firefighting requirements for
tank vessels transporting oil. The
revisions would clarify the salvage and
marine firefighting services that must be
identified in vessel response plans. The
proposed changes would insure that the
appropriate salvage and marine
firefighting resources are identified and
available for responding to incidents up
to, and including, the worst-case
scenario. The proposed rulemaking
would also set new response time
requirements for each of the required
salvage and marine firefighting services.

Public Meeting

The Coast Guard will hold an
additional public meeting regarding this

proposed rulemaking on the following
date and at the following location:

Louisville, KY, September 26, 2002,
from 9:30 a.m. to 4 p.m., at The Galt
House Hotel (West Tower), Court Room
(2nd Floor), 140 North Fourth Avenue,
Louisville, KY, 40202.

The meeting may conclude before the
allotted time if all matters of discussion
have been addressed.

A summary of comments made and a
list of attendees will be available on the
docket after the meeting concludes.

Dated: August 2, 2002.

Joseph J. Angelo,

Director of Standards, Marine Safety, Security
& Environmental Protection.

[FR Doc. 02—-19910 Filed 8-2—02; 2:01 pm]
BILLING CODE 4910-15-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 1, 2002.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC 20503 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, DC
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-6746.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Office of the Chief Financial Officer

Title: Debt Collection.

OMB Control Number: 0505-0007.

Summary of Collection: The Debt
Collection Act of 1982 requires that any
monies that are payable or may become
payable from the United States under
contracts and other written agreements
to any person or legal entity not an
agency or subdivision of a State or local
government may be subject to
administrative offset for the collection
of a delinquent debt the person or a
legal entity owes to the United States.
Section 10 requires that debtors be
provided due process prior to the
collection of any claims through
administrative offset. Delinquent
debtors wishing to appeal must provide
relevant information. USDA agencies
will collect information using a letter of
intent from the creditor agencies to
delinquent debtors.

Need and Use of the Information:
USDA agencies will collect information
on delinquent debtors targeted for
administrative offset who want
additional information; wish to enter
into repayment agreements; or wish to
request a review of agencies’
determination to offset appropriation
act. The creditor agencies will not be
able to comply with the due process
provision of the Debt Collection Act or
the Debt Collection Improvement Act if
relevant information is not collected.

Description of Respondents:
Individuals or households; Business or
other for-profit; Farms.

Number of Respondents: 3,771.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 7,542.

Agricultural Research Service

Title: Utilization of Food and
Nutrition Information Center (FNIC)
Resources by Personnel at Schools
Receiving USDA Funds for Child
Nutrition Programs.

OMB Control Number: 0518—-NEW.

Summary of Collection: The Food and
Nutrition Information Center (FNIC)
does not have a means to determine the
use of FNIC resources by personnel at
schools receiving USDA funds for Child
Nutrition Programs. To collect this
information, FNIC proposes to provide
attendees of selected educated related
conferences with a password to access

a one-time, voluntary, electronic FNIC
Resources usage survey. The
information collected in this survey will
assist FNIC staff in improving the
resources provided to meet the needs of
the targeted audience. The authority to
collect this information is CFR, Title 7,
Volume 1, part 2, subpart K, Sec. 2.65
(92).

Need and Use of the Information:
FNIC will collect information to
evaluate current FNIC resources and
assist in planning and managing future
projects. Failure to collect this
information would inhibit FNIC’s ability
to ensure the resources FNIC provides
are in accord with resources desired by
targeted patron groups, such as
personnel in schools participating in
Child Nutrition Programs.

Description of Respondents: Not-for-
profit institutions.

Number of Respondents: 200.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 50.

Farm Service Agency

Title: Standard Operating Agreement
Governing Intermodal Transportation.

OMB Control Number: 0560—194.

Summary of Collection: The 49 U.S.C.
authorizes the Kansas City Commodity
Office, Export Operations Division
(KCCO/EOD) to collect information to
determine the eligibility of Intermodal
Marketing Companies (IMC) to haul
agricultural products for the USDA
Farm Service Agency (FSA). For an IMC
to participate in CCC freight, FSA
requires a certificate of insurance to be
filed with KCCO, EOD. IMC’s are also
required to furnish documentation from
a rail company verifying that it has an
ongoing business relationship with at
least one rail company. The IMC shall
complete KCCO’s Standard Operating
Agreement Governing Intermodal
Transportation. The Standard Operating
Agreement sets out operating rules for
intermodal shipment, accessorial
charges, and the terms and conditions of
carriage.

Need and Use of the Information: FSA
will collect information by mail to
establish the Trailer on Flatcar/
Container on Flatcar (TORC/COFC)
service needs of the Department of
Agriculture, Farm Service Agency, the
Kansas City Commodity Office,
operating as Commodity Credit
Corporation, for the movement of its
freight, and to insure that an IMC
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arranging for the transportation service
has both the willingness and the
capability to meet those needs. Without
this information, FSA and KCCO could
not meet program requirements.

Description of Respondents: Business
or other for-profit; Federal; Not-for-
profit institutions; State, Local or Tribal
Government.

Number of Respondents: 14.

Frequency of Responses: Reporting:
Other (Once).

Total Burden Hours: 14.

Farm Service Agency

Title: Representations for CCC and
FSA Loans and Authorization to File a
Financing Statement.

OMB Control Number: 0560-0215.

Summary of Collection: The revised
Article 9 of the Uniform Commercial
Code deals with secured transaction for
personal property. The revised Article 9
will affect the manner in which the
Commodity Credit Corporation (CCC)
and the Farm Service Agency (FSA), as
well as any other creditor, perfect and
liquidate security interests in collateral.
FSA operates several loan programs that
are affected by the revision to Article 9
of the Uniform Commercial Code. Each
of the programs requires that loans be
secured with collateral. The security
interest is created and attaches to the
collateral when: (1) Value has been
given, (2) the debtor has rights in the
collateral or the power to transfer rights
in the collateral, and (3) the debtor has
authenticated a security agreement that
provides a description of the collateral.
FSA will collect information using form
CCGC-10. The information obtained on
CCGC-10 is needed to obtain
authorization from loan applicants to
file a financing statement and to verify
the name and location of the debtor.

Need and Use of the Information: The
information that FSA collects will be
used to gather or verify basic data
regarding the applicant which is
required on a financing statement and to
obtain permission to file a financing
statement prior to the execution of a
security agreement. Without obtaining
the information from loan applicants,
CCC and FSA would be unable to
perfect a security interest in collateral
used to secure loans.

Description of Respondents: Farms;
Individuals or households; Business or
other for-profit.

Number of Respondents: 207,500.

Frequency of Responses: Reporting;
On occasion.

Total Burden Hours: 120,350.

Animal and Plant Health Inspection
Service

Title: Endangered Species Regulations
and Forfeiture Procedures.

OMB Control Number: 0579-0076.

Summary of Collection: The
Endangered Species Act of 1973 (16
U.S.C. 1513 et seq.) directs Federal
departments to utilize their authorities
under the Act to conserve endangered
and threatened species. Section 3 of the
Act specifies that the Secretary of
Agriculture is authorized to promulgate
such regulations as may be appropriate
to enforce the Act. The regulations
contained in 7 CFR 355 are intended to
carry out the provisions of the Act. The
Plant Protection and Quarantine (PPQ)
division of USDA’s Animal & Plant
Health Inspection Service (APHIS) is
responsible for implementing these
regulations. Specifically, section 9(d) of
the Act authorizes 7 CFR 355.11, which
requires a general permit to engage in
the business of importing or exporting
terrestrial plants listed in 50 CFR Parts
17 and 23. APHIS will collect
information using PPQ forms 368, 621,
625, 623, and 626.

Need and Use of the Information:
APHIS will collect information on the
applicant’s name and address, whether
the applicant is affiliated with a
business, and the address of all the
applicant’s business locations in order
for the applicant to obtain a general
permit. Upon approval of the permit,
any endangered species shipped via
mail must be sent to an authorized port
of entry and must be accompanied by
appropriate supporting documentation.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 1,400.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 4,738.

Animal and Plant Health Inspection
Service

Title: 9 CFR 50 & 77, Tuberculosis.

OMB Control Number: 0579—-0084.

Summary of Collection: Title 21
U.S.C. authorizes the Secretary of
Agriculture to prevent, control and
eliminate domestic diseases such as
tuberculosis, as well as to take actions
to prevent and to manage exotic
diseases such as hog cholera, African
swine fever, and other foreign diseases.
The Animal and Plant Health Inspection
Service (APHIS) oversees the
Cooperative State-Federal Bovine
Tuberculosis Eradication Program to
eliminate bovine tuberculosis, a serious
disease of livestock. The disease also
affects man through contracts with
infected animals or their byproducts.
APHIS works with State and other
federal organizations to conduct
epidemiologic investigations to locate
bovine tuberculosis and provide a
means of controlling it. Information is

collected using a variety of forms to
properly identify, test, and transport
animals that are infected with or
exposed to tuberculosis.

Need and Use of the Information:
APHIS will collect information to search
for infected herds, maintain
identification of livestock, monitor
deficiencies in identification of animals
for movement, and monitor program
deficiencies in suspicious and infected
herds. Continued collection of this
information is essential for program
progress aimed at controlling and
eradicating bovine tuberculosis.

Description of Respondents: Business
or other for-profit; Farms; State, Local or
Tribal Government.

Number of Respondents: 6,897.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 17,372.

Animal and Plant Health Inspection
Service

Title: Wood Packing Material from
China.

OMB Control Number: 0579-0135.

Summary of Collection: The United
States Department of Agriculture is
responsible for preventing plant
diseases or insect pests from entering
the United States, preventing the spread
of pests not widely distributed in the
United States, and eradicating those
imported pests when eradication is
feasible. The Plant protection Act
authorizes the Department to carry out
this mission. Section 102 of the Organic
Act (7 U.S.C. 147a) states, in part that
the “the Secretary of Agriculture, either
independently or in cooperation with
the States * * * is authorized to carry
out operations or measures to detect,
eradicate, suppress, control, prevent, or
retard the spread of plant pests.
Effective January 1, 2002, the People’s
Republic of China required that Solid
Wood Packing Material (SWPM)
exported from the United States to
China be certified as having been heat
treated. To be certified, coniferous
SWPM must be heat treated in the
United States. The rule changed that
requirement to allow Canadian-origin
coniferous SWPM to be heat treated in
Canada. Implementing the laws is
necessary in order to prevent injurious
insect pests and plant diseases from
entering the United States. Solid wood
items used to pack commodities
imported from China must first be heat
treated, fumigated, or treated with
preservations before they leave China
for the United States.

Need and Use of the Information: The
Animal and Plant Health Inspection
Service (APHIS) will collect information
from the Treatment Certificate and
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Exporter Document that will provide
information that will enable APHIS
inspectors to focus their attention on
those shipments that present the most
risk of harboring exotic insect pests (i.e.,
those shipments that contain solid wood
packing material, as opposed to those
shipments that do not). Failure to
collect this information would cripple
APHIS ability to ensure that solid wood
packing material from China does not
harbor destructive plant pests.

Description of Respondents: Business
or other for-profit; Individuals or
households; State, Local or Tribal
Government.

Number of Respondents: 29,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 73,950.

Animal and Plant Health Inspection
Service

Title: ISA Payment of Indemnity.

OMB Control Number: 0579-0192.

Summary of Collection: Federal
regulation contained in 9 CFR
Subchapter B governs cooperative
programs in control and eradicate
communicable diseases of livestock
from the United States. In accordance
with 21 U.S.C. 111, 113, 114, 115, 117,
120, 123, and 134a, the Secretary of
Agriculture has the authority to
promulgate regulations and take
measures to prevent the introduction
into the United States and the interstate
dissemination within the United States
of communicable disease of livestock
and poultry, and to pay claims growing
out of the destruction of animals.
Disease prevention is the most effective
method for maintaining a healthy
animal population and enhancing
APHIS’ ability to compete in exporting
animals and animal products.
Veterinary Services, a unit within
USDA'’s Animal and Plant Health
Inspection Service (APHIS), is charged
with carrying out this disease
prevention mission. Infectious Salmon
Anemia (ISA) poses a substantial threat
to the economic viability and
sustainability of salmon aquaculture in
the United States and abroad. In an
effort to control ISA in the State of
Maine, to prevent further breakouts in
that State, and to prevent the disease
from spreading to other parts of the
United States, APHIS is publishing an
interim rule to provide for the payment
of indemnity to producers in the State
of Maine for fish destroyed because of
ISA. APHIS will collect information
using VS Form 1-22 ISA Program
Enrollment Form and VS Form 1-23 All
Species Appraisal & Indemnity Claim
Form.

Need and Use of the Information:
Each program participant must sign an
ISA Program Enrollment Form in which
they agree to participate fully in USDA’s
and the State of Maine’s ISA Program.
APHIS will collect the owner’s name
and address, the number of fish for
which the owner is seeking payment,
and the appraised value of each fish.
The owner must also certify as to
whether the fish are subject to a
mortgage. Without the information it
would be impossible for APHIS to
launch a program to contain and
prevent ISA outbreaks in the United
States.

Description of Respondents: Business
or other for-profit; Individuals or
households.

Number of Respondents: 110.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 2,934.

Food and Nutrition Service

Title: Food Stamp Program—Store
Applications.

OMB Control Number: 0584—0008.

Summary of Collection: The Food
Stamp Program (FSP) is designed to
promote the general welfare and
safeguard the health and well being of
the Nation’s population by raising levels
of nutrition among low-income
households. Section 9 of the Food
Stamp Act of 1977, as amended, (the
Act) (7 U.S.C. 2011 et. seq.) requires that
the Food and Nutrition Service (FNS)
provide for the submission of
applications for approval by retail food
establishments and meal service
programs that wish to participate in the
FSP. The need to collect information is
established under the Act to determine
the eligibility of retail food stores,
wholesale food concerns, and food
service organizations applying for
authorization to accept and redeem food
stamp benefits, to monitor these firms
for continued eligibility, to sanction
stores for non-compliance with the Act,
and for program management. FNS will
collect information using forms FNS—
252, Food Stamp Application for Tore,
and FNS 252-2, Application to
Participate in the Food Stamp Program
for Communal Dining Facility/Others.

Need and Use of the Information: FNS
will collect information to determine a
firm’s eligibility for participation in the
FSP, program administration,
compliance monitoring and
investigations, and for sanctioning
stores found to be violating the program.
FNS is also responsible for requiring
updates to application information and
reviewing that information to determine
whether or not the retail food store,
wholesale food concern, or food service

organization continues to meet
eligibility requirements. Owners
Employer Identification Numbers (EIN)
and Social Security Numbers (SSN) may
be disclosed to and used by Federal
agencies or instrumentalities that
otherwise gave access to EINs and SSNs.
FNS and other Federal Government
agencies examine such information
during compliance reviews, audit
review, special studies or evaluation
efforts.

Description of Repondents: Business
or other for-profit; Not-for-profit
institutions; Farms; Federal
Government.

Number of Respondents: 20,299.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 9,050.

Food and Nutrition Service

Title: 7 CFR Part 235 State
Administrative Expense Funds.

OMB Control Number: 0584—0067.

Summary of Collection: Because the
Food and Nutrition Service (FNS) is
accountable for State Administrative
Expense (SAE) funds by fiscal year,
State agencies (SAs) are requested to
report their SEA budget information on
that basis. If the State budgets coincide
with a fiscal year other than that used
by the Federal government, the SA must
convert its State budget figures to
amounts to be used during the
applicable Federal fiscal year for this
purpose. Under 7 CFR Part 235, State
Administrative Expense Funds, there
are five reporting requirements, which
necessitate the collection of
information. They are as follows: SAE
Plan, Reallocation Report, Coordinated
Review Effort (CRE) Data Base Update,
Report of SAE Funds Usage, and
Responses to Sanctions. SAs also must
maintain records pertaining to SEA.
These include Ledger Accounts, Source
Documents, Equipment to SAE. These
include Ledger Accounts, Source
Documents, Equipment Records and
Record on State Appropriated Funds.
FNS will collect information using
forms FNS—74 and 525.

Need and Use of the Information: FNS
will collect information on the total SAE
cost the SA expects to incur in the
course of administering the Child
Nutrition Programs (CNP); the indirect
cost rate used by the SA in charging
indirect cost to SEA, together with the
name of the Federal agency that
assigned the rate and the date the rate
was assigned, breakdown of the current
year’s SAE budget between the amount
allocated for the current year and the
amount carried over from the prior year;
and the number and types of personnel
currently employed in administering the
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CNPs. The information is used to
determine whether SA intends to use
SEA funds for purposes allowable under
OMB Circular A-87, Cost Principles for
State and Local Governments; does SA’s
administrative budget provide for
sufficient funding from State sources to
meet the Maintenance of Effort
requirement; and is SA’s staff adequate
to effectively administer the program
covered by the SA’s agreement with
FNS.

Description of Respondents: State,
Local or Tribal Government.

Number of Resondents: 87.

Frequency of Responses:
Recordkeeping; Reporting: Annually.

Total Burden Hours: 12,922.

Food and Nutrition Service

Title: Waivers Under Section 6(o) of
the Food Stamp Act.

OMB Control Number: 0584—0479.

Summary of Collection: Section 824 of
the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996,
Pub. L. 104-193 (PRWORA) establishes
a time limit for the receipt of food stamp
benefits for certain able-bodied adults
who are not working. In areas where the
unemployment rate is over 10 percent or
does not have a sufficient number of
jobs to provide employment for the
individuals, the Secretary of Agriculture
has the authority to waive the provision
for any group of individuals, upon
receiving a State agency’s request.

Need and Use of the Information:
Food and Nutrition Service use the
information provided by State food
stamp agencies to evaluate whether the
statutory requirements for a waiver of
the food stamp time limit have been met
and to determine specifically whether
the designated areas’ unemployment
rate is over 10 percent or if there is a
lack of sufficient jobs available. If the
information is not collected, the State
Food Stamp agencies could not obtain
waivers of time limits contained in
Section 6(0) of the Act.

Description of Respondents: State,
Local or Tribal Government; Individuals
or household.

Number of Respondents: 42.

Frequency of Responses: Reporting:
On occasion; Annually.

Total Burden Hours: 148.

Animal and Plant Health Inspection
Service

Title: Phytopthora Ramorum;
Quarantine and Regulations.

OMB Control Number: 0579-0191.

Summary of Collection: The United
States Department of Agriculture is
responsible for preventing plant
diseases or insect pests from entering
the United States, preventing the spread

of pests not widely distributed in the
United States, and eradicating those
imported pests when eradication is
feasible. The Plant Protection Act
authorizes the Department to carry out
this mission. The regulations were
amended to quarantine portions of
California and Oregon because of
Phytophthora Ramorum (PR) and
restrict the interstate movement of
regulated and articles from quarantined
areas. This is necessary to prevent the
spread of PR to noninfested areas of the
United States.

Need and Use of the Information:
APHIS will collect information to
protect U.S. nursery stock and other
plant resources from the potential
introduction of plant pests into the
country. If the information were not
collected, APHIS ability to verify that
imported nursery stock does not present
a significant risk of introducing plant
pests to the U.S. would be severely
hampered.

Description of Respondents: Business
or other for-profit; Individuals or
households; Farms; Federal
Government; State, Local or Tribal
Government.

Number of Respondents: 387.

Frequency of Responses:
Recordkeeping; Reporting; On occasion.

Total Burden Hours: 1,227.

Rural Housing Service

Title: 7 CFR Part 3565, “Guaranteed
Rural Rental Housing Program’ and its
Supporting Handbook.

OMB Control Number: 0575-0174.

Summary of Collection: On March 26,
1996, the Housing Opportunity Program
Extension Act of 1996 was signed. One
of the provisions of the Act was the
authorization of the section 538
Guaranteed Rural Rental Housing
Program (GRRHP), adding the program
to the Housing Act of 1949. The purpose
of the GRRHP is to increase the supply
of affordable rural rental housing
through the use of loan guarantees that
encourage partnerships between the
Rural Housing Service (RHS), private
lenders and public agencies. RUS will
approve qualified lenders to participate
and monitor lender performance to
ensure program requirements are met.
RHS will collect information from
lenders on the eligibility cost, benefits,
feasibility, and financial performance of
the proposed project.

Need and Use of the Information:
RHS will collect information from
lenders to manage, plan, evaluate, and
account for Government resources. The
GRRHP regulation and handbook will
provide lenders and agency staff with
guidance on the origination and
servicing of GRRHP loans and the

approval of qualified lenders. RHS will
use the information to evaluate a
lender’s request and make a
determination that the interests of the
government are protected. Failure to
collect information could have an
adverse impact on the agency ability to
monitor lenders and assess program
effectiveness and effectively guarantee
loans.

Description of Respondents: Business
or other for-profit; Not-for-profit
institutions.

Number of Respondents: 50.

Frequency of Responses: Reporting:
Quarterly; Monthly; Annually.

Total Burden Hours: 1581.

Farm Service Agency

Title: Standard Rules Tender
Governing Motor Carrier Transportation.

OMB Control Number: 0560-0195.

Summary of Collection: Public Law
104-88 authorizes the Export Operation
Division (EOD) to collect information to
determine motor carrier compliance
with Kansas City Commodity Office
(KCCO) requirements, to determine
eligibility of motor carriers to haul
agricultural products for the USDA. A
motor carrier shall complete KCCO’s
Standard Rules Tender Governing Motor
Carrier Transportation and file its rates
with EOD. The Standard Rules Tender
set the operating rules for the motor
carrier to determine motor carrier
compliance, accessorial charges, and the
terms and conditions of carriage.
Carriers are selected based on their rate
and service levels. The information
enables KCCO to evaluate the rates to
obtain transportation services to meet
domestic and export program needs.

Need and Use of the Information: FSA
will collect information to establish the
motor carrier’s qualifications, and
carriage rates and conditions. Without
this information FSA and KCCO could
not obtain transportation services to
meet program requirements.

Description of Respondents: Business
or other for-profit, Not-for-profit
institutions; Federal Government; State,
Local or Tribal Government.

Number of Respondents: 99.

Frequency of Responses: Reporting:
Once.

Total Burden Hours: 99.

Agricultural Research Service

Title: Utilization of Food and
Nutrition Information Center (FNIC)
Resources by Personnel at Schools
Receiving USDA Funds for Child
Nutrition Programs.

OMB Control Number: 0518—-NEW.

Summary of Collection: The food and
Nutrition Information Center (FNIC)
does not have a means to determine the
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use of FNIC resources by personnel at
schools receiving USDA funds for Child
Nutrition Programs. To collect this
information, FNIC proposes to provide
attendees of selected educated related
conferences with a password to access

a one-time, voluntary, electronic FNIC
Resources usage survey. The
information collected in this survey will
assist FNIC staff in improving the
resources provided to meet the needs of
the targeted audience. The authority to
collect this information is CFR, Title 7,
Volume 1, Part 2, Subpart K, Sec. 2.65
(92).

Need and Use of the Information:
FNIC will collect information to
evaluate current FNIC resources and
assist in planning and managing future
projects. Failure to collect this
information would inhibit FNIC’s ability
to ensure the resources FNIC provides
are in accord with resources desired by
targeted patron groups, such as
personnel in schools participating in
Child Nutrition Programs.

Description of Respondents: Not-for-
profit institutions.

Number of Respondents: 200.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 50.

Animal and Plant Health Inspection
Service

Title: CWD in Cervids; Payment of
Indemnity.

OMB Control Number: 0579-0189.

Summary of Collection: Federal
regulations contained in 9 CFR
Subchapter B govern cooperative
programs to control and eradicate
communicable diseases of livestock
from the United States. In accordance
with 21 U.S.C. 111-113, 114, 115, 117,
120, 123, and 134a, the Secretary of
Agriculture has the authority to
promulgate regulations and take
measures to prevent the introduction
into the United States and the interstate
dissemination within the United States
of communicable diseases of livestock
and poultry, and to pay claims growing
out of the destruction of animals.
Disease prevention is the most effective
method for maintaining a health animal
population and enhancing our ability to
complete in exporting animals and
animal products. Veterinary Services, a
unit within USDA’s Animal and Plant
Health Inspection Service (APHIS), is
charged with carrying out this disease
prevention mission. Chronic wasting
disease (CWD) is a transmissible
spongiform encephalopathy (TSE) of elk
and deer typified by chronic weight loss
leading to death. The presence of
chronic wasting disease in cervids
causes significant economic and market

losses to U.S. producers. APHIS will
collect information using VS Form 1-23
Appraisal & Indemnity Claim Form.

Need and Use of the Information:
APHIS will collect the owner’s name
and address, the number of animals for
which the owner is seeking payment,
and the appraised value of each animal.
The owner must also certify as to
whether the animals are subject to a
mortgage. If there is a mortgage, the
form must be signed by the owner and
each person holding a mortgage. Failure
to collect this information would make
it impossible for APHIS to launch its
program to accelerate the eradication of
chronic wasting disease from the United
States.

Description of Respondents: Farms;
Business or other for-profit.

Number of Respondents: 10.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 10.

Sondra A. Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 02—-19945 Filed 8—6—-02; 8:45 am|
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Forest Service

Alpine County, CA, Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Alpine County Resource
Advisory Committee (RAC) will meet on
August 26, 2002, in Markleeville,
California. The purpose of the meeting
is to discuss issues relating to
implementing the Secure Rural Schools
and Community Self-Determination Act
of 2000 (Payments to States) and the
expenditure of Title IT funds benefiting
National Forest System lands on the
Humboldt-Toiyabe, and Stanislaus
National Forests in Alpine County.
DATES: The meeting will be held August,
2002 at 6 p.m.

ADDRESSES: The meeting will be held at
the Turtle Rock County Park,
Markleeville, CA.

FOR FURTHER INFORMATION CONTACT:
Laura Williams, Committee Coordinator,
USDA, Humboldt-Toiyabe National
Forest, 1536 S Carson St., Carson City,
NV, 89701, (775) 884—-8150, e-mail:
Ijwilliams@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Old
business; (2) Project criteria discussion;
(3) Camping in Alpine County; (4)

Project proposals; (5) New business &
Public comment.

The meeting is open to the public.
Public input opportunity will be
provided and individuals will have the
opportunity to address the Committee at
that time.

Dated: July 29, 2002.
Gary Schiff,
Carson District Ranger.
[FR Doc. 02-19873 Filed 8-6—02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Resource Advisory
Committee Meeting

AGENCY: Southwest Idaho Resource
Advisory Committee, Boise, ID, USDA,
Forest Service.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Public Law 92—463) and under the
Source Rural Schools and Community
Self-Determination Act of 2000 (Public
Law 106—393) the Boise and Payette
National Forests’ Southwest Idaho
Resource Advisory Committee will meet
Wednesday, August 21, 2002 in
Cascade, Idaho for a business meeting.
The meeting is open to the public.
SUPPLEMENTARY INFORMATION: The
business meeting on August 21, begins
at 10:30 AM, at the American Legion
Hall, Cascade, Idaho. Agenda topics will
include review and approval of projects
proposals, a forum with County
Commissioners, development of project
solicitation strategies for FY’03, and an
open public forum.

FOR FURTHER INFORMATION CONTACT.:
Randy Swick, Designated Federal
Officer, at (435) 865—3701.

Dated: July 31, 2002.
Mark J. Madrid,
Forest Supervisor, Payette National Forest.
[FR Doc. 02-19899 Filed 8-6—02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Extension of Certain Alaska Timber
Sale Contracts; Finding of Substantial
Public Interest

AGENCY: Forest Service, USDA.
ACTION: Notice

SUMMARY: There is substantial
overriding public interest in extending
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National Forest System timber sale
contracts in Alaska for 3 years, subject
to a maximum total contract length of 10
years. The extension applies to timber
sale contracts awarded after January 1,
1997, which purchasers are diligently
performing (not in default). To receive
the extension, purchasers must request
the extension in writing to the
Contracting Officer and agree to release
the Forest Service from damages for the
replacement cost of timber if the
contract is canceled in the future.
Contract extensions in Southeast
Alaska will serve the public interest by
advancing the Department’s goal of
economic stability through employment
in Southeast Alaska in the wake of the
closing of the region’s two pulp mills.
The intended effect is to minimize
contract defaults, mill closures, and
company bankruptcies.
DATES: The determination was made on
July 30, 2002.
FOR FURTHER INFORMATION CONTACT: Rex
Baumback, Forest and Rangelands Staff
(202) 205-0855.
SUPPLEMENTARY INFORMATION: The Forest
Service sells timber from National
Forest System lands to individuals or
companies. Each sale is formalized by
execution of a contract between the
purchaser and the Forest Service. The
contract sets forth the explicit terms and
provisions of the sale, including such
matters as the estimated volume of
timber to be removed, the period for
removal, price to be paid to the
Government, road construction and
logging requirements, and
environmental protection measures to
be taken. The average contract period is
approximately 2 years, although a few
contracts have terms of 5 or more years.
The National Forest Management Act
of 1976 (16 U.S.C. 472a(c)) provides that
the Secretary of Agriculture shall not
extend any timber sale contract period
with an original term of 2 years or more,
unless the purchaser has diligently
performed in accordance with an
approved plan of operations or the
“substantial overriding public interest”
justifies the extension. The authority to
make this determination has been
delegated to the Chief at 7 CFR 2.60.
The closure of the pulp mills operated
by the Alaska Pulp Corporation (APC)
and Ketchikan Pulp Company (KPC) in
1993 and 1997, respectively, has had a
significant effect on the overall regional
economy in Southeast Alaska. Wood
consumption by these pulp mills and
their associate sawmills accounted for
about half of Alaska National Forest
timber harvest since 1980. Employment
in the wood products sector has
declined significantly since the peak of

1990, decreasing by 2,500 jobs, or 72
percent, between 1990 and 2000. While
this total includes the entire pulp mill
labor force, which accounted for nearly
900 jobs in 1990, a larger absolute loss
occurred in the logging sector with a
loss of 1,433 jobs. A total of 993 people
were employed in the wood products
sector in 2000. Employment decreases
tend to lag behind decreases in
production. consequently, current wood
products employment is projected to fall
even lower since harvest has not
rebounded. The unemployment rate in
Alaska is 5 percent to 11 percent higher
than the national average of 6 percent.
Government indices indicate that the
Western softwood lumber market has
declined approximately 25 percent
since mid-1999. Harvest from Tongass
National Forest timber sales has steadily
declined from 338 million board feet in
1990 to 147 million board feet in 2000.
Although 2001 harvest level was only
48 million board feet, the lowest since
industrial wood production started in
the early 1950’s this level was
influenced not only by poor markets but
also by court ordered injunctions that
halted harvest for a portion of the year.

Rules at 36 CFR 223.52 permit
contract extensions when Forest Service
officials determine that adverse wood
product market conditions have resulted
in a drastic decline in wood product
prices. Under market-related contract
addition procedures, the Forest Service
refers to the Western softwood lumber
price index (PCU2421#4) to measure
severe market declines in Western
softwoods. The index has reflected the
market decrease. Timber sale purchasers
in Alaska, who have so requested, have
received up to the maximum of 3 years
of additional contract time authorized
by 36 CFR 223.52. However, the market
has not recovered, and companies in
Alaska are still facing contract default,
mill closure, and bankruptcy.

It has been determined that additional
contract time will assist these
purchasers by giving them more time in
which the market may improve or in
which they can mix their high-priced
sales with lower priced sales. If
bankruptcies, mill closures, and
defaulted contracts are avoided, the
United States and Southeast Alaska will
benefit from more stable employment
and market opportunities and increased
competition for National Forest System
timber sales. This action is consistent
with Congress’ direction to the Secretary
in the Tongass Timber Reform Act of
1990 (16 U.S.C. 539d (note)) to provide
for the multiple use and sustained yield
of forest resources and to seek to
provide a supply of timber from the
Tongass National Forest which meets

the annual market demand for timber
from the Forest. This goal was also
embodied in the February 21, 1997,
settlement agreement reached between
the Forest Service and the Ketchikan
Pulp Company.

Accordingly, based on a study of
alternatives and current rules at 36 CFR
223.115, it has been determined that
there is substantial overriding public
interest in extending sales in Alaska for
up to 3 years, but not to exceed a total
contract length of 10 years. To receive
the extension, purchasers must request
the extension in writing to the
Contracting Officer and agree to release
the Forest Service from damages for the
replacement cost of timber if the
contract is canceled in the future. The
text of the finding is set out at the end
of this notice.

Dated: July 30, 2002.
Sally D. Collins,
Associate Chief.

Determination of Substantial
Overriding Public Interest for
Extending Certain Timber Sale
Contracts in Alaska

The Tongass Timber Reform Act (16
U.S.C. 539d (note)) directs the Secretary
to provide for the multiple use and
sustained yield of forest resources and
to seek to provide a supply of timber
from the Tongass National Forest which
meets the annual market demand for
timber from the Forest. Consistent with
this direction the Forest Service seeks to
maintain an economically viable timber
sale program, which includes keeping
volume under contract for future
harvesting.

Periodically, lumber markets may
experience severe declines in prices.
Based on Bureau of Labor Statistics
producer price indices, the lumber
market for Western softwoods peaked in
July 1999. Since then, price indices
have declined approximately 25 to 30
percent. With the closings in 1993 and
1997 of the pulp mills operated by the
Alaska Pulp Corporation and the
Ketchikan Pulp Company, the economy
of Southeast Alaska changed
significantly. At the time of the mill
closures, the Department committed
itself to aiding the timber-dependent
communities in Southeast Alaska by
advancing the goal of economic stability
through employment in the region.
Currently, the unemployment rate in
Alaska is 5 percent to 11 percent higher
than the national average of 6 percent.

While most Forest Service timber sale
contracts in Alaska contain provisions
to extend termination dates during
severely declining markets, many
contracts have been extended for the
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maximum amount of time permissable
under 36 CFR 223.52. Nevertheless, the
market has not improved significantly,
and many companies in Alaska are still
facing contract default, mill closure, and
bankruptcy. A contract extension would
assist these purchases by giving
additional time in which the market
may improve or in which they could
mix their high-priced sales with lower-
priced sales.

Having numerous, economically
viable timber sale purchasers both
maintains market opportunities and
increases competition for National
Forest System timber sales. These
factors result in higher prices paid for
such timber. Therefore, the Government
benefits if defaulted timber sale
contracts, mill closures, and
bankruptcies can be avoided by granting
contract extensions. In addition, the
Government would avoid the difficult
and expensive process of collecting
default damages.

Therefore, pursuant to 16 U.S.C. 472a,
36 CFR 223.115, and the authority
delegated to the Chief at 7 CFR 2.60 and
from the Chief to the Associate Chief in
Forest Service Manual Chapter 1230, I
have determined that there is
substantial overriding public interest in
extending for 3 years National Forest
System timber sales contracts in Alaska,
subject to a maximum total contract
length of 10 years. To receive the
extension purchasers must make written
request to the Contracting Officer and
agree to release the Forest Service from
damages for the replacement cost of
timber if the contract is canceled in the
future.

Dated: July 30, 2002.
Sally D. Collins,
Associate Chief.
[FR Doc. 02—-19869 Filed 8—6-02; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-853]

Bulk Aspirin from the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review and Changed Circumstances
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is currently conducting an
administrative review of the
antidumping duty order on bulk aspirin
from the People’s Republic of China.

The period of review is July 6, 2000,
through June 30, 2001. This review
covers imports of subject merchandise
from two producer/exporters.

We preliminarily find that sales have
not been made below normal value. If
these preliminary results are adopted in
our final results of review, we will
instruct the Customs Service not to
assess antidumping duties.

In addition, in response to a request
from Jilin Pharmaceutical Import and
Export Corporation, Jilin
Pharmaceutical (U.S.A.) Inc., and Jilin
Pharmaceutical Company Ltd., the
Department of Commerce published a
notice of initiation of changed
circumstances review on June 7, 2002
(67 FR 39344). We preliminary find that
Jilin Henghe Pharmaceutical is the
successor-in-interest of Jilin
Pharmaceutical Company Ltd. and Jilin
Pharmaceutical Import and Export
Corporation.

We invite interested parties to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: August 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Blanche Ziv or Cole Kyle, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482—4207, or (202)
482-1503, respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”’), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department of Commerce
(“Department”) regulations are to 19
CFR Part 351 (April 2001).

Background

On July 11, 2000, the Department
published an antidumping order on
bulk aspirin from the People’s Republic
of China (“PRC”). See Notice of
Antidumping Duty Order: Bulk Aspirin
from the People’s Republic of China, 65
FR 42673 (July 11, 2000). On July 2,
2001 , the Department published in the
Federal Register an Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 66
FR 34910 (July 2, 2001).

On July 27 and 31, 2001, in
accordance with 19 CFR 351.213(b), two

manufacturers/exporters of the subject
merchandise, Shandong Xinhua
Pharmaceutical Co., Ltd. (“Shandong”),
and Jilin Pharmaceutical Import and
Export Company, Jilin Pharmaceutical
(U.S.A.) Inc., and Jilin Pharmaceutical
Limited Company (collectively, “Jilin
Pharmaceutical”’), respectively,
requested that the Department conduct
an administrative review of this order.
In addition, Jilin Pharmaceutical
requested that, contemporaneous with
the ongoing administrative review of the
order, the Department review the
company’s name change and determine
that Jilin Henghe Pharmaceutical (“Jilin
Henghe”) is the successor-in-interest of
Jilin Pharmaceutical.

On August 20, 2001, we published a
notice of initiation of the administrative
review. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews and Requests for Revocations in
Part, 66 FR 43570 (August 20, 2001).
The period of this review (“POR”) is
July 6, 2000, through June 30, 2001.

We issued questionnaires to Jilin
Pharmaceutical and Shandong on
October 29, 2001. We received
responses to the questionnaires from
Shandong and Jilin Pharmaceutical on
December 5 and 27, 2001, respectively.

On December 21, 2001, the
Department invited interested parties to
comment on surrogate country selection
and to provide publicly available
information for valuing the factors of
production. We received responses from
Rhodia, Inc., (“the petitioner”) and Jilin
Pharmaceutical on January 22, 2002.
Shandong provided surrogate value
information to the Department on July 8,
2002.

On March 29, 2002, the Department
found that it was not practicable to
complete the review in the time allotted
and published an extension of time
limit for the completion of the
preliminary results of this review to no
later than July 31, 2002, in accordance
with section 751(a)(3)(A) of the Act. See
Bulk Aspirin from the People’s Republic
of China; Extension of Time Limit for
the Preliminary Results of the
Antidumping Duty Administrative
Review, 67 FR 15177 (March 29, 2002).

We issued supplemental
questionnaires to Jilin Pharmaceutical
and Shandong on April 22 and 24, 2002,
respectively. We received responses to
the supplemental questionnaires from
Jilin Pharmaceutical and Shandong on
May 24 and 29, 2002, respectively.

On, June 3, 2002, we initiated a
changed circumstances review to be
conducted contemporaneously with the
ongoing administrative review of the
order. See Bulk Aspirin From the
People’s Republic of China; Initiation of
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Changed Circumstances Antidumping
Duty Administrative Review, 67 FR
39344 (June 7, 2002). On June 5, 2002,
we issued a supplemental questionnaire
to Jilin Pharmaceutical regarding the
changed circumstances review. We
received a response to the supplemental
questionnaire from Jilin Pharmaceutical
on June 28, 2002. See ““Changed
Circumstances” section, below.

Scope of the Order

The product covered by this review is
bulk acetylsalicylic acid, commonly
referred to as bulk aspirin, whether or
not in pharmaceutical or compound
form, not put up in dosage form (tablet,
capsule, powders or similar form for
direct human consumption). Bulk
aspirin may be imported in two forms,
as pure ortho-acetylsalicylic acid or as
mixed ortho-acetylsalicylic acid. Pure
ortho-acetylsalicylic acid can be either
in crystal form or granulated into a fine
powder (pharmaceutical form). This
product has the chemical formula
C9HB8O04. It is defined by the official
monograph of the United States
Pharmacopoeia 23 (“USP”). It is
currently classifiable under the
Harmonized Tariff Schedule of the
United States (“HTSUS”) subheading
2918.22.1000.

Mixed ortho-acetylsalicylic acid
consists of ortho-acetylsalicylic acid
combined with other inactive
substances such as starch, lactose,
cellulose, or coloring materials and/or
other active substances. The presence of
other active substances must be in
concentrations less than that specified
for particular nonprescription drug
combinations of aspirin and active
substances as published in the
Handbook of Nonprescription Drugs,
eighth edition, American
Pharmaceutical Association. This
product is currently classifiable under
HTSUS subheading 3003.90.0000.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under review is
dispositive.

Separate Rates

It is the Department’s standard policy
to assign all exporters of the
merchandise subject to review in
nonmarket economy (“NME”) countries
a single rate unless an exporter can
demonstrate an absence of government
control, both in law and in fact, with
respect to exports. To establish whether
an exporter is sufficiently independent
of government control to be entitled to
a separate rate, the Department analyzes
the exporter in light of the criteria
established in the Final Determination

of Sales at Less Than Fair Value:
Sparklers from the People’s Republic of
China, 56 FR 20588 (May 6, 1991)
(“Sparklers”), as amplified in the Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (““Silicon Carbide”).

Absence of De Jure Control

Evidence supporting, though not
requiring, a finding of de jure absence
of government control over export
activities includes: (1) An absence of
restrictive stipulations associated with
an individual exporter’s business and
export licenses; (2) Any legislative
enactments decentralizing control of
companies; and (3) Any other formal
measures by the government
decentralizing control of companies. See
Sparklers, 56 FR at 20589.

Absence of De Facto Control

A de facto analysis of absence of
government control over exports is
based on four factors -- whether the
respondent: 1) sets its own export prices
independently of the government and
other exporters; 2) retains the proceeds
from its export sales and makes
independent decisions regarding the
disposition of profits or financing of
losses; 3) has the authority to negotiate
and sign contracts and other
agreements; and 4) has autonomy from
the government regarding the selection
of management. See Silicon Carbide, 59
FR at 22587; see also Sparklers, 56 FR
at 20589.

In the Notice of Final Determination
of Sales at Less Than Fair Value: Bulk
Aspirin from the People’s Republic of
China 65 FR 33805 (May 25, 2000)
(“LTFV Investigation”), we determined
that there was de jure and de facto
absence of government control of each
investigated company’s export activities
and determined that each company
warranted a company-specific dumping
margin. For the POR, Jilin
Pharmaceutical and Shandong
(collectively, “the respondents™),
responded to the Department’s request
for information regarding separate rates.
We have found that the evidence on the
record is consistent with the final
determination in the LTFV Investigation
and the respondents continue to
demonstrate an absence of government
control, both in law and in fact, with
respect to their exports, in accordance
with the criteria identified in Sparklers
and Silicon Carbide.

Changed Circumstances

Jilin Pharmaceutical has requested
that the Department conduct a changed
circumstances review to determine that

Jilin Henghe is the successor-in-interest
of Jilin Pharmaceutical. In making
successor-in-interest determinations, the
Department examines several factors
including, but not limited to, changes
in: (1) Management; (2) production
facilities; (3) supplier relationships; and
(4) customer base. See, e.g., Brass Sheet
and Strip from Canada; Final Results of
Antidumping Duty Administrative
Review, 57 FR 20460, 20461 (May 13,
1992). While no single factor, or
combination of factors, will necessarily
prove dispositive, the Department will
generally consider the new company to
be the successor to its predecessor
company if the resulting operations are
essentially the same as those of the
predecessor company. See, e.g., id. and
Industrial Phosphoric Acid from Israel;
Final Results of Changed Circumstances
Review, 59 FR 6944, 6945 (February 14,
1994). Thus, if the evidence
demonstrates that, with respect to the
production and sale of the subject
merchandise, the new company
operates as the same business entity as
its predecessor, the Department will
assign the new company the cash-
deposit rate of its predecessor.

Based on the information submitted
by Jilin Pharmaceutical during the
initiation stages of this changed
circumstances review and the
supplemental information submitted on
June 28, 2002, we preliminarily
determine that Jilin Henghe
Pharmaceutical Company (“Jilin
Henghe”) is the successor-in-interest to
Jilin Pharmaceutical. We find that the
company’s organizational structure,
senior management, production
facilities, supplier relationships, and
customers have remained essentially
unchanged. Furthermore, Jilin
Pharmaceutical has provided sufficient
documentation of its name change (see
Jilin Pharmaceutical’s June 28, 2002,
supplemental response). Based on all
the evidence reviewed, we find that Jilin
Henghe operates as the same business
entity as Jilin Pharmaceutical. Thus, we
preliminarily determine that Jilin
Henghe should receive the same
antidumping duty cash-deposit rate
with respect to the subject merchandise
as Jilin Pharmaceutical, its predecessor
company.

Export Price and Constructed Export
Price

For certain sales made by the
respondents to the United States, we
used constructed export price (“CEP”’)
in accordance with section 772(b) of the
Act because the first sale to an
unaffiliated purchaser occurred after
importation of the merchandise into the
United States. For other sales made by
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the respondents, we used export price
(““EP”’), in accordance with section
772(a) of the Act, because the subject
merchandise was sold outside the
United States to unaffiliated purchasers
in the United States prior to importation
into the United States.

We calculated EP based on the CIF,
C&F, and FOB prices to unaffiliated
purchasers, as appropriate. In
accordance with section 772(c) of the
Act, we deducted from these prices,
where appropriate, amounts for foreign
inland freight, foreign brokerage and
handling, international freight, and
marine insurance. We valued the
deductions for foreign inland freight,
foreign brokerage and handling, and
marine insurance using surrogate data
based on Indian freight costs. (We
selected India as the surrogate country
for the reasons explained in the
“Normal Value” section of this notice,
below.) Where all of a respondent’s
marine insurance and ocean freight
were provided by PRC-owned
companies, we valued the deductions
using surrogate value data. However,
where a respondent’s marine insurance
or ocean freight was provided by a
market economy company and paid for
in a market economy currency, we used
the reported market economy marine
insurance or ocean freight amount to
value these expenses for all U.S. sales
made by that respondent. See 19 CFR
351.408(c)(1).

We calculated CEP based on FOB and
delivered prices from the respondents’
U.S. subsidiaries to unaffiliated
customers. In accordance with section
772(c) of the Act, we deducted from the
CEP starting price foreign inland freight,
international freight, marine insurance,
U.S. inland freight, U.S. customs duties,
and U.S. warehousing expenses. In
accordance with section 772(d)(1) of the
Act, we made deductions for the
following selling expenses that related
to economic activity in the United
States: credit expenses, indirect selling
expenses, inventory carrying costs, and
direct selling expenses. For certain sales
made by Jilin Pharmaceutical, we have
used the signature date of the
preliminary results (i.e., July 31, 2002)
in the calculation of imputed credit
expenses (see the memorandum from
the Team to the file (“Preliminary
Results Calculation Memorandum for
Jilin Henghe Pharmaceutical Co., Ltd.”),
dated July 31, 2002). In accordance with
section 772(d)(3) of the Act, we
deducted from the starting price an
amount for profit.

International Freight: Where the
respondent used a market-economy
shipper for a significant portion of its
sales and paid for the shipping in a

market-economy currency, we used the
average price paid by that producer/
exporter to value international freight
for all of its sales. See Tapered Roller
Bearings from the People’s Republic of
China; Notice of Preliminary Results of
2000-2001 Review, Partial Rescission of
Review, and Notice of Intent to Revoke
Order, in Part, 67 FR 45451 (July 9,
2002).

Marine Insurance: Where the
respondent used a market-economy
marine insurance provider for its sales
and paid for the insurance in a market-
economy currency, we used the average
price for marine insurance paid by that
producer/exporter for all of its sales.
Where the respondent did not use a
market-economy insurance provider, we
used a June 1998 price quote from a U.S.
insurance provider, as we have in past
PRC cases. See Tapered Roller Bearings
and Parts Thereof, Finished and
Unfinished, From the People’s Republic
of China; Preliminary Results of 1996-
97 Antidumping Duty Administrative
Review and New Shipper Review and
Determination Not To Revoke Order in
Part, 63 FR 63842 (November 17, 1998).

Brokerage and Handling: To value
brokerage and handling, we used the
public version of a U.S. sales listing
reported in the questionnaire response
submitted by Meltroll Engineering for
Stainless Steel Bar from India; Final
Results of Antidumping Duty
Administrative Review and New
Shipper Review and Partial Rescission
of Administrative Review, 65 FR 48965
(August 10, 2000). Because this
information is not contemporaneous
with the POR, we adjusted the data to
the POR by using the Indian wholesale
price index.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
normal value (“NV”’) using a factors-of-
production methodology if: (1) The
merchandise is exported from an NME
country; and (2) the information does
not permit the calculation of NV using
home-market prices, third-country
prices, or constructed value (“CV”’)
under section 773(a) of the Act.

The Department has treated the PRC
as an NME country in all previous
antidumping cases. Furthermore,
available information does not permit
the calculation of NV using home
market prices, third country prices, or
CV under section 773(a) of the Act. In
accordance with section 771(18)(C)(i) of
the Act, any determination that a foreign
country is an NME country shall remain
in effect until revoked by the
administering authority. The party in
this proceeding has not contested such

treatment in this review. Therefore, we

treated the PRC as an NME country for

purposes of this review and calculated

NV by valuing the factors of production
in a surrogate country.

Section 773(c)(4) of the Act requires
the Department to value the NME
producer’s factors of production, to the
extent possible, in one or more market
economy countries that: (1) are at a level
of economic development comparable to
that of the NME, and (2) are significant
producers of comparable merchandise.
The Department has determined that
India, Pakistan, Indonesia, Sri Lanka,
and the Philippines are countries
comparable to the PRC in terms of
overall economic development. For a
further discussion of our surrogate
selection, see the December 18, 2001,
Memorandum to Susan Kuhbach from
Jeff May ““1st Administrative Review of
Bulk Aspirin from the People’s Republic
of China,” (“Surrogate Country Memo”’),
which is on file in the Department’s
Central Records Unit in Room B-099 of
the main Department building.
According to the available information
on the record, we determined that India
is a significant producer of comparable
merchandise. None of the interested
parties contested the selection of India
as the surrogate country. Accordingly,
we calculated NV using Indian values
for the PRC producers’ factors of
production. We obtained and relied
upon publicly available information
wherever possible. In many instances,
we used the Monthly Statistics of the
Foreign Trade of India; Volume II
Imports (“MSFTI” ) to value factors of
production, energy inputs and packing
materials. Consistent with the Final
Determination of Sales at Less than Fair
Value: Certain Automotive Replacement
Glass Windshields From the People’s
Republic of China, 67 FR 6482
(February 12, 2002) and accompanying
Issues and Decision Memorandum, we
excluded Indian import data reported in
the MSFTI for Korea, Thailand and
Indonesia in our surrogate value
calculations. In addition to the MSFTI
data, we used information from Indian
Chemical Weekly (“ICW”) to value
certain chemical inputs.

Factors of Production

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production reported by the
respondents. To calculate NV, the
reported unit factor quantities were
multiplied by publicly available Indian
surrogate values.

In selecting the surrogate values, we
considered the quality, specificity, and
contemporaneity of the data. As
appropriate, we adjusted input prices to
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make them delivered prices. For the
distances reported, we added to Indian
CIF surrogate values a surrogate freight
cost using the reported distances from
the PRC port to the PRC factory, or from
the domestic supplier to the factory.
This adjustment is in accordance with
the United States Court of Appeals for
the Federal Circuit’s decision in Sigma
Corp. v. United States, 117 F. 3d 1401,
1807-1908 (Fed.Cir. 1997). For those
values not contemporaneous with the
POR, we adjusted for inflation using the
appropriate wholesale or producer price
index published in the International
Monetary Fund’s International
Financial Statistics.

Many of the inputs in the production
of bulk aspirin are considered business
proprietary information by the
respondents. Due to the proprietary
nature of this data, we are unable to
discuss many of the inputs in this
preliminary results notice. For a
complete analysis of surrogate values,
see the memorandum from the Team to
the file (“Factors of Production
Valuation Memorandum™), dated July
31, 2002.

Labor: We valued labor using the
method described in 19 CFR
351.408(c)(3).

Electricity, Coal and Oil: Consistent
with our approach in Manganese Metal
from the People’s Republic of China;
Final Results of Antidumping Duty
Administrative Review, 66 FR 15076
(March 15, 2001), we calculated our
surrogate value for electricity based on
electricity rate data reported by the
International Energy Agency (“IEA”),
4th quarter 2000. For coal, we used
import values from the MSFTIL. We
based the value of fuel oil on prices
reported by the IEA, 4th quarter 2000.

Factory Overhead, SG&A, and Profit:
We based our calculation of factory
overhead, SG&A, and profit on a simple
average derived from the financial data
of three Indian companies of
comparable merchandise: Andhra
Sugars Ltd. (“Andhra”), Alta
Laboratories Ltd. (“Alta”), and Gujarat
Organics Ltd. (“Gujarat”). Our
calculations and application of
overhead, SG&A and profit ratios are
consistent with the Department’s
practice. See, e.g., Certain Preserved
Mushrooms from the People’s Republic
of China, 65 FR 66703, 66707
(November 7, 2000); Certain Cut-to-
Length Carbon Steel Late from the
People’s Republic of China, 62 FR
61964, 61970 (November 20, 1997);
Notice of Final Determination of Sales
at Less Than Fair Value: Bicycles from
the People’s Republic of China, 61 FR
19026, 19039 (April 30, 1996).

Packing Materials: For packing
materials we used import values from
the MSFTL

Inland Freight Rates: To value truck
freight rates, we used a 2000 rate quote
from an Indian trucking company. For
rail freight, we based our calculation on
1999 price quotes from Indian rail
freight transporters.

Preliminary Results of the Review

We preliminary find that the
following dumping margins exist for the
period July 6, 2000, through June 30,
2001:

Weighted-average

Exporter/Manufacturer margin percentage

Shandong Xinhua
Pharmaceutical Co.,
Ltd. e,

Jilin Pharmaceutical ........

0.00
0.04 (de minimis)

Any interested party may request a
hearing within 30 days of publication of
this notice. See 19 CFR 351.310(c). Any
hearing, if requested, will be held
approximately 44 days after the date of
publication of this notice, or the first
working day thereafter. Interested
parties may submit case briefs and/or
written comments no later than 30 days
after the date of publication of this
notice. Rebuttal briefs and rebuttals to
written comments, which must be
limited to issues raised in such briefs or
comments, may be filed not later than
37 days after the date of publication.
Parties who submit arguments are
requested to submit with the argument
(1) a statement of the issue, (2) a brief
summary of the argument, and (3) a
table of authorities.

The Department will issue a notice of
final results of this administrative
review, including the results of its
analysis of issues raised in any such
written comments, within 120 days of
publication of these preliminary results.

Assessment Rates and Cash Deposit
Requirements

Pursuant to 19 CFR 351.212(b), the
Department calculates an assessment
rate for each importer of the subject
merchandise. Upon issuance of the final
results of this administrative review, if
any importer-specific assessment rates
calculated in the final results are above
de minimis (i.e., at or above 0.5 percent),
the Department will issue appraisement
instructions directly to the Customs
Service to assess antidumping duties on
appropriate entries by applying the
assessment rate to the entered value of
the merchandise. For assessment
purposes, we calculate importer-specific
assessment rates for the subject
merchandise by aggregating the

dumping duties due for all U.S. sales to
each importer and dividing the amount
by the total entered value of the sales to
that importer.

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of bulk aspirin entered, or withdrawn
from warehouse, for consumption on or
after the publication date of the final
results of this administrative review, as
provided for by section 751(a)(1) of the
Act: (1) For the PRC companies named
above, which have separate rates, no
antidumping duty deposits will be
required; (2) for previously-reviewed
PRC and non-PRC exporters with
separate rates, the cash deposit rate will
be the company-specific rate established
for the most recent period during which
they were reviewed; (3) for all other PRC
exporters, the rate will be the PRC
country-wide rate, which is 144.02
percent; and (4) for all other non-PRC
exporters of subject merchandise from
the PRC, the cash deposit rate will be
the rate applicable to the PRC supplier
of that exporter. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 31, 2002.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02—19989 Filed 8—6—02; 8:45 am]
BILLING CODE 3510-DS-S



Federal Register/Vol. 67, No. 152/ Wednesday, August 7, 2002/ Notices

51171

DEPARTMENT OF COMMERCE

International Trade Administration

[A-549-813]

Notice of Preliminary Results, Partial
Rescission of Antidumping Duty
Administrative Review and Preliminary
Determination to Revoke Order in Part:
Canned Pineapple Fruit From Thailand

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

SUMMARY: In response to requests by
producers/exporters of subject
merchandise and by the petitioners, the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on canned
pineapple fruit (CPF) from Thailand.
This review covers nine producers/
exporters of the subject merchandise.
The period of review (POR) is July 1,
2000, through June 30, 2001.

We preliminarily determine that for
certain producers/exporters sales have
been made below normal value (NV). If
these preliminary results are adopted in
our final results, we will instruct the
U.S. Customs Service to assess
antidumping duties based on the
difference between the export price (EP)
or the constructed export price (CEP), as
applicable, and the NV.

Furthermore, if the preliminary
results for one exporter/producer, Siam
Food Products Public Co. Ltd. (SFP) are
adopted in our final results of this
administrative review, we intend to
revoke the antidumping duty order with
respect to SFP, based on three
consecutive review periods of sales at
not less than normal value. See Intent to
Revoke section of this notice.

EFFECTIVE DATE: August 7, 2002.

FOR FURTHER INFORMATION CONTACT.:
David Layton or Charles Riggle, at (202)
482-0371 or (202) 482—-0650,
respectively; AD/CVD Enforcement
Office 5, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DG 20230.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the

Department’s regulations are to 19 CFR
part 351 (2002).

Case History

On July 18, 1995, the Department
issued an antidumping duty order on
CPF from Thailand. See Notice of
Antidumping Duty Order and Amended
Final Determination: Canned Pineapple
Fruit From Thailand, 60 FR 36775 (July
18, 1995). On July 24, 2001, we
published in the Federal Register the
notice of opportunity to request the
sixth administrative review of this
order. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 66
FR 34910 (July 2, 2001); and
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review; Correction, 66
FR 38455 (July 24, 2001).

In accordance with 19 CFR
351.213(b)(2), the following producers/
exporters made timely requests that the
Department conduct an administrative
review for the period from July 1, 2000,
through June 30, 2001: Vita Food
Factory (1989) Co., Ltd. (Vita); Kuiburi
Fruit Canning Company Limited
(Kuiburi); Malee Sampran Public Co.,
Ltd. (Malee); SFP; The Thai Pineapple
Public Co., Ltd. (TIPCO); and Dole Food
Company, Inc., Dole Packaged Foods
Company, and Dole Thailand, Ltd
(collectively, Dole).

In addition, on July 31, 2001, the
petitioners, Maui Pineapple Company
and the International Longshoremen’s
and Warehousemen’s Union, in
accordance with 19 CFR 351.213(b)(1),
submitted a timely request that the
Department conduct a review of Malee,
Prachuab Fruit Canning Company
(Praft), Siam Fruit Canning (1988) Co.,
Ltd. (SIFCO), the Thai Pineapple
Canning Industry Corp., Ltd. (TPC),
SFP, TIPCO, Vita, and Dole.

On August 20, 2001, we published the
notice of initiation of this antidumping
duty administrative review, covering the
period July 1, 2000, through June 30,
2001. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 66 FR 43570 (August 20, 2001).

On September 17, 2001, in response
to the Department’s questionnaire, Praft
stated that it made no shipments to the
United States of the subject
merchandise during the POR. The
Department independently confirmed
with the U.S. Customs Service that there
were no shipments from Praft during the
POR. See Memorandum to File from
David Layton, November 5, 2001.
Therefore, in accordance with section

351.213(d)(3) of the Department’s
regulations, and consistent with our
practice, we are treating Praft as a non-
shipper for purposes of this review and
are preliminarily rescinding this review
with respect to Praft.

Scope of the Review

The product covered by this review is
CPF, defined as pineapple processed
and/or prepared into various product
forms, including rings, pieces, chunks,
tidbits, and crushed pineapple, that is
packed and cooked in metal cans with
either pineapple juice or sugar syrup
added. CPF is currently classifiable
under subheadings 2008.20.0010 and
2008.20.0090 of the Harmonized Tariff
Schedule of the United States (HTSUS).
HTSUS 2008.20.0010 covers CPF
packed in a sugar-based syrup; HTSUS
2008.20.0090 covers CPF packed
without added sugar (i.e., juice-packed).
Although these HTSUS subheadings are
provided for convenience and for
customs purposes, the written
description of the scope is dispositive.

Verification

As provided in sections 782(i)(2) and
(3) of the Act, we verified information
provided by SFP, Vita and Kuiburi. We
used standard verification procedures,
including on-site inspection of the
respondent producers’ facilities and
examination of relevant sales and
financial records.

Fair Value Comparisons

We compared the EP or the CEP, as
applicable, to the NV, as described in
the Export Price and Constructed Export
Price and Normal Value sections of this
notice. We first attempted to compare
contemporaneous sales in the U.S. and
comparison markets of products that
were identical with respect to the
following characteristics: weight, form,
variety, and grade. Where we were
unable to compare sales of identical
merchandise, we compared U.S.
products with the most similar
merchandise sold in the comparison
market based on the characteristics
listed above, in that order of priority.
Where there were no appropriate
comparison market sales of comparable
merchandise, we compared the
merchandise sold in the United States to
constructed value (CV), in accordance
with section 773(a)(4) of the Act. For all
respondents, we based the date of sale
on the date of the invoice.

Export Price and Constructed Export
Price

For the price to the United States, we
used, as appropriate, EP or CEP as
defined in sections 772(a) and 772(b) of



51172

Federal Register/Vol. 67, No. 152/ Wednesday, August 7, 2002/ Notices

the Act, respectively. Section 772(a) of
the Act defines EP as the price at which
the subject merchandise is first sold (or
agreed be sold) before the date of
importation by the producer or exporter
of the subject merchandise outside the
United States to an unaffiliated
purchaser in the United States or to an
unaffiliated purchaser for exportation to
the United States. Section 772(b) of the
Act defines CEP as the price at which
the subject merchandise is first sold
inside the United States before or after
the date of importation, by or for the
account of the producer or exporter of
the merchandise, or by a seller affiliated
with the producer or exporter, to an
unaffiliated purchaser, as adjusted
under subsections 772(c) and (d) of the
Act.

For all respondents, we calculated EP
and CEP, as appropriate, based on the
packed prices charged to the first
unaffiliated customer in the United
States.

In accordance with section 772(c)(2)
of the Act, we calculated the EP and
CEP by deducting movement expenses
and export taxes and duties from the
starting price, where appropriate.
Section 772(d)(1) of the Act provides for
additional adjustments to CEP.
Accordingly, for CEP sales we also
reduced the starting price by direct and
indirect selling expenses incurred in the
United States and an amount for profit.

We determined the EP or CEP for each
company as follows:

TIPCO

For TIPCO’s U.S. sales, the
merchandise was sold either directly by
TIPCO or indirectly through its U.S.
affiliate, TIPCO Marketing Co. (TMC), to
the first unaffiliated purchaser in the
United States prior to importation. We
calculated an EP for all of TIPCO’s sales
because CEP was not otherwise
warranted based on the facts of record.
Although TMC is a company legally
incorporated in the United States, the
company does not have either business
premises or employees in the United
States. TIPCO employees based in
Bangkok conduct all of TMC’s activities
out of TIPCO’s Bangkok headquarters,
including invoicing, paperwork
processing, receipt of payment, and
arranging for customs and brokerage.
Accordingly, as the merchandise was
sold before importation by TMC outside
the United States, we have determined
these sales to be EP transactions. See
Circular Welded Non-Alloy Steel Pipe
from Mexico: Final Results of
Antidumping Duty Administrative
Review, 65 FR 37518 (June 15, 2000)
and accompanying Decision
Memorandum at Hylsa Comment 3.

We calculated EP based on the packed
FOB or CIF price to unaffiliated
purchasers for exportation to the United
States. In accordance with section
772(c)(2)(A) of the Act, we made
deductions from the starting price for
foreign movement expenses (including
brokerage and handling, port charges,
stuffing expenses, and inland freight),
international freight, U.S. customs
duties, and U.S. brokerage and
handling. See Analysis Memorandum
for The Thai Pineapple Public Co., Ltd.
dated July 31, 2002 (TIPCO Analysis
Memorandum).

SFP

We calculated an EP for all of SFP’s
sales because the merchandise was sold
directly by SFP outside the United
States to the first unaffiliated purchaser
in the United States prior to
importation, and CEP was not otherwise
indicated. SFP has one employee in the
United States; however, this employee
does not: (1) Take title to the subject
merchandise; (2) issue invoices or
receive payments; or (3) arrange for
other aspects of the transaction. The
merchandise was shipped directly by
SFP in Bangkok to the unaffiliated
customer in the United States. The
information on the record indicates that
SFP’s Bangkok office is responsible for
confirming orders and for issuing the
invoice directly to the customer.
Payment also is sent directly from the
unaffiliated U.S. customer to SFP in
Bangkok. Therefore, the Department has
determined that these sales were made
in Bangkok prior to importation and,
thus, are properly classified as EP
transactions.

We calculated EP based on the packed
FOB price to unaffiliated purchasers for
exportation to the United States. We
made deductions for foreign movement
expenses in accordance with section
772(c)(2)(A) of the Act. See Analysis
Memorandum for Siam Food Products
Public Co. Ltd., dated July 31, 2002 (SFP
Analysis Memorandum).

Vita

We calculated an EP for all of Vita’s
sales because the merchandise was sold
directly by Vita outside the United
States to the first unaffiliated purchaser
in the United States prior to
importation, and CEP was not otherwise
indicated. We calculated EP based on
the packed FOB price to unaffiliated
purchasers for exportation to the United
States. In accordance with section
772(c)(2)(A) of the Act, we made
deductions from the starting price for
foreign movement expenses (including
brokerage and handling, terminal
handling charge, bill of lading fee,

customs clearance (shipping) charge,
port charges, document fee, stuffing
expenses, inland freight and other
miscellaneous charges). See Analysis
Memorandum for Vita Food Factory
(1989) Co., Ltd., dated July 31, 2002
(Vita Analysis Memorandum).

Kuiburi

We calculated an EP for all of
Kuiburi’s sales because the merchandise
was sold directly by Kuiburi outside the
United States to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
indicated. We calculated EP based on
the packed, FOB or C&F price to
unaffiliated purchasers for exportation
to the United States. In accordance with
section 772(c)(2)(A) of the Act, we made
deductions from the starting price for
foreign movement expenses and
international freight. See Analysis
Memorandum for Kuiburi Fruit Canning
Company Limited, dated July 31, 2002
(Kuiburi Analysis Memorandum).

SIFCO

We calculated an EP for all of SIFCO’s
sales because the merchandise was sold
directly by SIFCO outside the United
States to the first unaffiliated purchaser
in the United States prior to
importation, and CEP was not otherwise
indicated. We calculated EP based on
the packed, FOB or C&F price to
unaffiliated purchasers for exportation
to the United States. In accordance with
section 772(c)(2)(A) of the Act, we made
deductions from the starting price for
foreign movement expenses including
inland freight (which consisted of
handling charges, port/gate charges,
stuffing charges, document charges, and
truck costs), international freight, and
U.S. brokerage and handling. See
Analysis Memorandum for Siam Fruit
Canning (1988) Co., Ltd., dated July 31,
2002 (SIFCO Analysis Memorandum).

SIFCO reported its sales contract date
as the date of sale in its sales data base.
However, in its responses to Section A
and to the Department’s supplemental
questionnaire it indicated that certain
terms of sale can and do change up to
the invoice date. It also indicated that if
the terms of sale are changed for a given
transaction, the original sales contract is
cancelled and a new contract is created.
Since SIFCO can and did change the
terms of sale after the original contract
date, we have determined that invoice
date is the proper date of sale.

TPC

During the POR, TPC had both EP and
CEP transactions. We calculated an EP
for sales where the merchandise was
sold directly by TPC outside the United
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States to the first unaffiliated purchaser
in the United States prior to
importation. We calculated a CEP for
sales made by TPC’s affiliated U.S.
reseller, Mitsubishi International
Corporation (MIC), after importation of
the subject merchandise into the United
States during the first 10 months of the
POR. For the remainder of the POR, we
calculated CEP for sales of MIC’s
products by Chicken of the Sea
International (COSI) in the United
States. EP and CEP were based on the
packed, FOB, C&F, or delivered price to
unaffiliated purchasers in the United
States. We made deductions for
discounts and rebates, including early
payment discounts, promotional
allowances, freight allowances, and
billback discounts and rebates. We also
made deductions for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
inland freight from plant to port of
exportation, foreign brokerage and
handling, other miscellaneous foreign
port charges, international freight,
marine insurance, U.S. customs
brokerage, U.S. customs duty, harbor
maintenance fees, merchandise
processing fee, and U.S. inland freight
expenses (freight from port to
warehouse and freight from warehouse
to the customer).

In accordance with section 772(d)(1)
of the Act, for CEP sales, we deducted
from the starting price those selling
expenses that were incurred in selling
the subject merchandise in the United
States, including commissions, direct
selling expenses (credit costs, warranty
expenses), and indirect selling expenses
incurred by MIC and COSI in the United
States. We also deducted from the
starting price an amount for profit in
accordance with section 772(d)(3) of the
Act. See Analysis Memorandum for the
Thai Pineapple Canning Industry, dated
July 31, 2002 (TPC Analysis
Memorandum).

Malee

For this POR, the Department found
that all of Malee’s U.S. sales were
properly classified as CEP transactions
because these sales were made in the
United States by Malee’s affiliated
trading company, Icon Foods.

CEP was based on the packed C.I.F.
ex-dock U.S. port price to unaffiliated
purchasers in the United States. We
made deductions for foreign inland
movement expenses, insurance and
international freight in accordance with
section 772(c)(2)(A) of the Act. These
include inland freight from plant to port
of exportation, foreign brokerage and
handling, other miscellaneous foreign
port charges, international freight,

marine insurance, U.S. customs
brokerage, U.S. customs duty, harbor
maintenance fees and merchandise
processing fees. Because all of Malee’s
sales were CEP, in accordance with
section 772(d)(1) of the Act, we
deducted from the starting price those
selling expenses associated with selling
the subject merchandise in the United
States, including direct selling expenses
and indirect selling expenses incurred
by Icon Foods in the United States. We
also deducted from the starting price an
amount for profit in accordance with
section 772(d)(3) of the Act. See
Analysis Memorandum for Malee
Sampran Public Co., Ltd., dated July 31,
2002 (Malee Analysis Memorandum).

Dole

For this POR, the Department found
that all of Dole’s U.S. sales were
properly classified as CEP transactions
because these sales were made in the
United States by Dole Packaged Foods
(DPF), a division of Dole.

CEP was based on DPF’s price to
unaffiliated purchasers in the United
States. We made deductions from the
starting price for discounts in
accordance with 19 CFR 351.401(c). We
also made deductions for foreign inland
movement expenses, insurance and
international freight in accordance with
section 772(c)(2)(A) of the Act. Because
all of Dole’s sales were CEP, in
accordance with section 772(d)(1) of the
Act, we deducted from the starting price
those selling expenses associated with
selling the subject merchandise in the
United States, including direct and
indirect selling expenses incurred by
DPF in the United States. We also
deducted from the starting price an
amount for profit in accordance with
section 772(d)(3) of the Act.

Normal Value

A. Selection of Comparison Markets

Based on a comparison of the
aggregate quantity of home market sales
and U.S. sales, we determined that, with
the exception of Malee and Vita, the
quantity of foreign like product each
respondent sold in Thailand did not
permit a proper comparison with the
sales of the subject merchandise to the
United States because the quantity of
each company’s sales in its home
market was less than 5 percent of the
quantity of its sales to the U.S. market.
See section 773(a)(1) of the Act.
Therefore, for all respondents except
Malee and Vita, in accordance with
section 773(a)(1)(B)(ii) of the Act, we
based NV on the price at which the
foreign like product was first sold for
consumption in each respondent’s

largest viable third-country market, i.e.,
France for SIFCO, the United Kingdom
for SFP, Canada for Dole, Spain for
Kuiburi and Germany for TPC and
TIPCO. With respect to Malee and Vita,
we based NV on the price at which the
foreign like product was first sold for
consumption in the home market.

B. Cost of Production Analysis

Pursuant to section 773(b)(1) of the
Act, we initiated a cost of production
(COP) investigation of comparison
markets for each respondent. Because
we disregarded sales that failed the cost
test in the last completed review of
TIPCO, SFP, TPC, Malee, Kuiburi,
SIFCO, and Vita, and in the
investigation (i.e., the last completed
segment in which Dole participated) for
Dole, we had reasonable grounds to
believe or suspect that sales by these
companies of the foreign like product
under consideration for the
determination of NV in this review were
made at prices below the COP, as
provided by section 773(b)(2)(A)(ii) of
the Act.! We conducted the COP
analysis as described below.

1. Calculation of COP/Fruit Cost
Allocation

In accordance with section 773(b)(3)
of the Act, for each respondent, we
calculated the weighted-average COP,
by model, based on the sum of the costs
of materials, fabrication, selling, general
and administrative expenses (SG&A),
and packing costs. We relied on the
submitted COPs except in the specific
instances noted below, where the
submitted costs were not appropriately
quantified or valued.

The Department’s long-standing
practice, now codified at section
773(f)(1)(A) of the Act, is to rely on a
company’s normal books and records if
such records are in accordance with
home country generally accepted
accounting principles (GAAP) and
reasonably reflect the costs associated
with production of the merchandise. In
addition, as the statute indicates, the

1The 1999/2000 review was not completed until
three months after the current review was initiated.
Therefore, at the time the questionnaires were
issued, we initiated the COP investigations based
on the results of the completed 1998/1999 review
and, in the case of Dole, based on our final
determination in the investigation. See Notice of
Final Results of Antidumping Duty Administrative
Review and Final Determination not to Revoke
Order in Part: Canned Pineapple Fruit From
Thailand, 65 FR 77851 (December 10, 2000). See
also Final Determination of Sales at Less Than Fair
Value: Canned Pineapple Fruit From Thailand, 60
FR 29553 (June 5, 1995) and Notice of Antidumping
Duty Order and Amended Final Determination:
Canned Pineapple Fruit From Thailand, 60 FR
36775 (July 18, 1995), representing our findings in
the last completed segment in which Dole had
participated at the time this review was initiated.
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Department considers whether an
accounting methodology, particularly an
allocation methodology, has been
historically used by the company. See
section 773(f)(1)(A) of the Act. In
previous segments of this proceeding,
the Department has determined that
joint production costs (i.e., pineapple
and pineapple processing costs) cannot
be reasonably allocated to canned
pineapple on the basis of weight. See
Final Determination of Sales at Less
Than Fair Value: Canned Pineapple
Fruit From Thailand, 60 FR 29553,
29561 (June 5, 1995),2 and Notice of
Final Results of Antidumping Duty
Administrative Review: Canned
Pineapple Fruit From Thailand, 63 FR
7392, 7398 (February 13, 1998). For
instance, cores and shells are used in
juice production, while trimmed and
cored pineapple cylinders are used in
CPF production. Because these various
parts of a pineapple are not
interchangeable when it comes to CPF
versus juice production, it would be
unreasonable to value all parts of the
pineapple equally by using a weight-
based allocation methodology.

Several respondents that revised their
fruit cost allocation methodologies
during the 1995/1996 POR changed
from their historical net realizable value
(NRV) methodology to weight-based
methodologies and did not incorporate
any measure of the qualitative factor of
the different parts of the pineapple. As
a result, such methodologies, although
in conformity with Thai GAAP, do not
reasonably reflect the costs associated
with production of CPF. Therefore, for
companies whose fruit cost allocation
methodology is weight-based, we
requested that they recalculate fruit
costs allocated to CPF based on NRV
methodology.

Consistent with prior segments of this
proceeding, the NRV methodology that
we requested respondents to use was
based on company-specific historical
amounts for sales and separable costs
during the five-year period of 1990
through 1994. We initially made this
request of all companies in this review
except Malee. Because, in the past,
Malee had allocated fruit costs on a
basis that reasonably takes into account
qualitative differences between
pineapple parts used in CPF versus
juice products in its normal accounting
records, we did not originally require it
to recalculate its reported costs using
the NRV methodology. However, Malee

2This determination was upheld by the Court of
Appeals for the Federal Circuit. The Thai Pineapple
Public Co. v. United States, 187 F.3d 1362 (Fed. Cir.
1999) (finding that the Department’s cost allocation
methodology in the original investigation was
reasonable and supported by substantial evidence).

updated its joint cost allocation
methodology in 2000. Therefore,
pursuant to a supplemental
questionnaire, we obtained Malee’s
calculation of costs based on the
Department’s historic NRV
methodology. For these preliminary
results we have continued to use
Malee’s normal accounting
methodology.

We made the following company-
specific adjustments to the cost data
submitted in this review.

SFP

Based on verification findings, we
applied the net realizable value ratio to
SFP’s shared direct labor, fixed
overhead , and variable overhead for all
product models. As a result of these
adjustments, we revised total cost of
manufacturing, general and
administrative expenses, and interest
expense to reflect these changes. See
Verification of the Home Market and
Comparison Market Sales Information
and the Cost Information in the
Response of Siam Food Products Public
Company Limited in the 2000-01
Administrative Review of Canned
Pineapple Fruit from Thailand.

SIFCO

We recalculated SIFCO’s pineapple
fruit cost allocations for specific CPF
product models. SIFCO correctly
allocated its overall fruit costs between
solid and juice products using its
historic NRV ratio. However, SIFCO
included a juice product among its solid
products which slightly distorts the
product model-specific allocations. We
excluded this juice product from the
fruit cost allocation for solid products.
See SIFCO Analysis Memorandum.

Using information submitted by
SIFCO, we also calculated the per-unit
cost of the natural juice packing
medium for each of SIFCO’s juice-
packed product models considered in
our cost analysis. See SIFCO Analysis
Memorandum. In our supplemental
questionnaire, we asked that SIFCO
calculate the cost of the natural juice
packing medium based on NRV and to
add this NRV-based cost to its direct
material costs. In its supplemental
response, SIFCO reported separate juice
packing medium costs which we can tie
to each product model, but it did not
calculate these costs on the basis of
NRV. Since we regard natural juice as a
joint product with CPF, its pineapple
fruit input cost must be linked to the
NRYV allocation for juice products. The
central purpose of establishing the NRV
ratio is to divide joint costs between a
producer’s solid and juice products
based on NRV. We understand that

SIFCO, in its normal books and records,
ascribes the cost of the natural juice
packing medium directly to the solid
pineapple fruit costs for CPF. However,
we note that after the specific CPF forms
are packed in the cans, natural juice
packing medium is added as another
component. Since the natural juice
packing medium is part of SIFCO’s juice
production, to apply the Department’s
NRV methodology correctly, the cost of
the packing medium is added separately
to the total direct material costs for CPF
and is based on the overall NRV fruit
cost allocation to SIFCO’s juice
production. Therefore, in order to
account for the cost of natural juice used
in the production of CPF the
Department has calculated a separate
unit cost for natural juice packing
medium based on information from
SIFCO’s response. See SIFCO Analysis
Memorandum.

Kuiburi

Based on verification findings, we
adjusted Kuiburi’s calculation of general
and administrative (G&A) expenses and
interest expense as a ratio of its cost of
goods sold. Kuiburi included packing
costs in the denominator of its original
calculation of G&A and interest
expenses. We recalculated the ratios
after adjusting the denominator to
deduct Kuiburi’s packing costs. See
Verification of Sales and Cost
Information Submitted by Kuiburi Fruit
Canning Co., Ltd. in the Sixth
Administrative Review of the
Antidumping Duty Order on Canned
Pineapple Fruit from Thailand.

Vita

Based on verification findings, we
adjusted Vita’s allocation of fruit costs
to canned pineapple products. Vita
allocated fruit costs to canned pineapple
fruit as fruit costs to solid products
times the drained weight of canned
pineapple fruit divided by the sum of
the drained weights of canned
pineapple fruit, tropical fruit and pouch
pack products, i.e., all solid products
containing pineapple. We found that
Vita had erroneously multiplied the
ratio to packing medium weight instead
of total drained weight of the pineapple
in the product. By adjusting the
allocation of pineapple cost to tropical
fruit, we also necessarily adjusted the
cost of pineapple allocable to canned
pineapple fruit products. See
Verification of the Home Market and
Comparison Market Sales Information
and the Cost Information in the
Response of Vita Food Factory (1989)
Co., Ltd. in the 2000-2001
Administrative Review of Canned
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Pineapple Fruit from Thailand, dated
July 31, 2002.

2. Test of Comparison Market Sales
Prices

As required under section 773(b) of
the Act, we compared the adjusted
weighted-average COP for each
respondent to the comparison market
sales of the foreign like product, in
order to determine whether these sales
had been made at prices below the COP
within an extended period of time in
substantial quantities, and whether such
prices were sufficient to permit the
recovery of all costs within a reasonable
period of time. On a product-specific
basis, we compared the revised COP to
the comparison market prices, less any
applicable movement charges, taxes,
rebates, commissions and other direct
and indirect selling expenses.

3. Results of the COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of a
respondent’s sales of a given product
were made at prices below the COP, we
did not disregard any below-cost sales
of that product because the below-cost
sales were not made in ‘“‘substantial
quantities.” Where (1) 20 percent or
more of a respondent’s sales of a given
product were made at prices below the
COP and thus such sales were made
within an extended period of time in
substantial quantities in accordance
with sections 773(b)(2)(B) and (C) of the
Act, and (2) based on comparisons of
price to weighted-average COPs for the
POR, we determined that the below-cost
sales of the product were at prices
which would not permit recovery of all
costs within a reasonable time period, in
accordance with section 773(b)(2)(D) of
the Act, we disregarded the below-cost
sales.

We found that for certain CPF
products, Dole, Kuiburi, TIPCO, SFP,
SIFCO, Malee, TPC and Vita made
comparison-market sales at prices below
the COP within an extended period of
time in substantial quantities. Further,
we found that these sales prices did not
permit the recovery of costs within a
reasonable period of time. We therefore
excluded these sales from our analysis
in accordance with section 773(b)(1) of
the Act.

C. Calculation of Normal Value Based
on Comparison Market Prices

We determined price-based NVs for
each company as follows. For all
respondents, we made adjustments for
differences in packing in accordance
with sections 773(a)(6)(A) and
773(a)(6)(B)(i) of the Act, and we
deducted movement expenses

consistent with section 773(a)(6)(B)(ii)
of the Act. In addition, where
applicable, we made adjustments for
differences in cost attributable to
differences in physical characteristics of
the merchandise pursuant to section
773(a)(6)(C)(ii) of the Act, as well as for
differences in circumstances of sale
(COS) in accordance with section
773(a)(6)(C)(iii) of the Act and 19 CFR
351.410. We also made adjustments, in
accordance with 19 CFR 351.410(e), for
indirect selling expenses incurred on
comparison market or U.S. sales where
commissions were granted on sales in
one market but not in the other (the
“commission offset”). Specifically,
where commissions were granted in the
U.S. market but not in the comparison
market, we made a downward
adjustment to NV for the lesser of (1) the
amount of the commission paid in the
U.S. market, or (2) the amount of
indirect selling expenses incurred in the
comparison market. If commissions
were granted in the comparison market
but not in the U.S. market, we made an
upward adjustment to NV following the
same methodology. Company-specific
adjustments are described below.

TIPCO

We based third-country market prices
on the packed, FOB prices to
unaffiliated purchasers in Germany. We
adjusted for the following movement
expenses: brokerage and handling, port
charges, stuffing expenses, liner
expenses and foreign inland freight. We
made COS adjustments by deducting
direct selling expenses incurred for
third-country market sales
(commissions, credit expenses and bank
charges) and adding U.S. direct selling
expenses (commissions, credit expenses
and bank charges).

SFP

We based third-country market prices
on the packed, FOB prices to
unaffiliated purchasers in the United
Kingdom. We adjusted for foreign
movement expenses. We made COS
adjustments by deducting direct selling
expenses incurred for third-country
market sales (credit expenses, bank
charges, warranties and commissions)
and adding U.S. direct selling expenses
(credit expenses, warranties, and bank
charges). We applied the commission
offset in the manner described above.

Vita

We based home market prices on the
packed, delivered prices to unaffiliated
purchasers in Thailand. We adjusted for
inland freight. We made COS

adjustments by deducting direct selling
expenses incurred for home market

sales (credit expenses, warranty
expenses, commissions, and bank
charges) and adding U.S. direct selling
expenses (credit expenses, commissions
and bank charges).

SIFCO

We based third-country market prices
on the packed, FOB or C&F prices to
unaffiliated purchasers in France. We
adjusted for foreign movement expenses
and international freight. We made COS
adjustments by deducting direct selling
expenses incurred for third-country
market sales (credit expenses, bank
charges, and commissions) and adding
U.S. direct selling expenses (credit
expenses, bank charges and
commissions).

TPC

We based third-country market prices
on the packed, FOB or C&F prices to
unaffiliated purchasers in Germany. We
adjusted for foreign movement expenses
and international freight. For
comparisons to EP, we made COS
adjustments by deducting direct selling
expenses incurred for third-country
market sales (credit expenses, letter of
credit charges, and bank charges) and
adding U.S. direct selling expenses
(credit expenses, letter of credit charges,
bank charges, and warranty expenses).
For comparisons to CEP, we made COS
adjustments by deducting direct selling
expenses incurred on third-country
market sales.

Kuiburi

We based third-country market prices
on the packed, FOB and CNF prices to
unaffiliated purchasers in Spain. We
adjusted for foreign movement and
international freight expenses. We made
COS adjustments by deducting direct
selling expenses incurred for third-
country market sales (credit expenses
and bank charges) and adding U.S.
direct selling expenses (credit expenses,
bank charges, and commissions).

Malee

We based home market prices on the
packed, delivered prices to unaffiliated
purchasers in Thailand. We adjusted for
foreign inland freight. We made COS
adjustments by deducting direct selling
expenses incurred for home market
sales (credit expenses, warranty
expenses, advertising expenses and
commissions). We also made a level of
trade (LOT) adjustment where
appropriate. See the Level of Trade
section, below.

Dole

We based third-country market prices
on Dole Foods of Canada Ltd.”’s (DFC)
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prices to unaffiliated purchasers in
Canada. We adjusted for foreign
movement expenses and international
freight. We made COS adjustments by
deducting direct selling expenses
incurred on third-country market sales.
In addition, because the NV level of
trade (LOT) is more remote from the
factory than the CEP LOT (see the Level
of Trade section, below), and there is no
basis for determining whether the
difference in the levels of trade between
NV and CEP affects price comparability,
we made a CEP offset pursuant to
section 773(a)(7)(B) of the Act.

D. Calculation of Normal Value Based
on Constructed Value

For those CPF products for which we
could not determine the NV based on
comparison market sales because there
were no contemporaneous sales of a
comparable product in the ordinary
course of trade, we compared the EP or
CEP to CV. In accordance with section
773(e) of the Act, we calculated CV
based on the sum of the COM of the
product sold in the United States, plus
amounts for SG&A expenses,
comparison market profit, and U.S.
packing costs. We calculated each
respondent’s CV based on the
methodology described in the
Calculation of COP section of this
notice, above. In accordance with
section 773(e)(2)(A) of the Act, we used
the actual amounts incurred and
realized by each respondent in
connection with the production and sale
of the foreign like product, in the
ordinary course of trade, for
consumption in the comparison market
to calculate SG&A expenses and
comparison market profit.

For price-to-CV comparisons, we
made adjustments to CV for COS
differences, in accordance with section
773(a)(8) of the Act and 19 CFR 351.410.
We made COS adjustments by
deducting direct selling expenses
incurred on comparison market sales
and adding U.S. direct selling expenses
for comparison to EP transactions in the
United States. We made no price-to-CV
comparisons for Kuiburi, TIPCO, SFP or
SIFCO because all U.S. sales were
compared to contemporaneous sales of
a comparable product in the ordinary
course of trade. For the other companies
we made the following adjustments:

Vita

We made COS adjustments by
deducting direct selling expenses
incurred for home market sales (credit
expenses, warranty expenses,
commissions, and bank charges) and
adding U.S. direct selling expenses

(credit expenses, commissions and bank
charges).

TPC

For comparisons to EP, we made COS
adjustments by deducting direct selling
expenses incurred for third-country
market sales (credit expenses, letter of
credit charges, and bank charges) and
adding U.S. direct selling expenses
(credit expenses, letter of credit charges,
bank charges, and warranty expenses).
For comparisons to CEP, we made COS
adjustments by deducting direct selling
expenses incurred on third-country
market sales.

Malee

We made COS adjustments by
deducting direct selling expenses (credit
expenses, warranty expenses,
advertising expenses and commissions)
incurred for home market sales made at
the level of trade equivalent to the CEP
level of trade.

Dole

We made COS adjustments by
deducting direct selling expenses
incurred on third-country market sales.
In addition, because the NV level of
trade (LOT) is more remote from the
factory than the CEP LOT (see the Level
of Trade section, below), and there is no
basis for determining whether the
difference in the levels of trade between
NV and CEP affects price comparability,
we made a CEP offset pursuant to
section 773(a)(7)(B) of the Act.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same LOT as the EP or CEP transaction.
The NV LOT is that of the starting-price
sales in the comparison market or, when
NV is based on CV, that of the sales
from which we derive SG&A expenses
and profit. For EP sales, the U.S. level
of trade is also the level of the starting-
price sale, which is usually from
exporter to importer. For CEP sales, it is
the level of the constructed sale from
the exporter to the importer.

To determine whether NV sales are at
a different LOT than EP or CEP
transactions, we examine stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated
customer. If the comparison-market
sales are at a different LOT, and the
difference affects price comparability, as
manifested in a pattern of consistent
price differences between the sales on
which NV is based and comparison-
market sales at the LOT of the export

transaction, we make a level-of-trade
adjustment under section 773(a)(7)(A) of
the Act. Finally, for CEP sales, if the NV
level is more remote from the factory
than the CEP level and there is no basis
for determining whether the difference
in the levels between NV and CEP
affects price comparability, we adjust
NV under section 773(a)(7)(B) of the Act
(the CEP offset provision). See Final
Determination of Sales at Less Than
Fair Value: Greenhouse Tomatoes From
Canada, 67 FR 8781 (February 26,
2002).

In implementing these principles in
this review, we obtained information
from each respondent about the
marketing stage involved in the reported
U.S. and comparison market sales,
including a description of the selling
activities performed by the respondents
for each channel of distribution. In
identifying levels of trade for EP and
comparison market sales, we considered
the selling functions reflected in the
starting price before any adjustments.
For CEP sales, we considered only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
We expect that, if claimed LOTs are the
same, the functions and activities of the
seller should be similar. Conversely, if
a party claims that LOTs are different
for different groups of sales, the
functions and activities of the seller
should be dissimilar.

In this review, all respondents except
Malee and Dole claimed that all of their
sales involved identical selling
functions, irrespective of channel of
distribution or market. We examined
these selling functions for Vita, SIFCO,
SFP, TIPCO, TPC, and Kuiburi, and
found that sales activities were limited
to negotiating sales prices, processing of
purchase orders/contracts, invoicing,
and collecting payment. There was little
or no strategic and economic planning,
advertising or sales promotion,
technical services, technical assistance,
or after-sale service performed in either
market by the respondents. Therefore,
for all respondents except Malee and
Dole, we have preliminarily found that
there is an identical LOT in the U.S. and
relevant comparison market, and no
level-of-trade adjustment is required for
comparison of U.S. sales to comparison
market sales.

Malee

Malee reported that all of its sales
made to the United States were to
distributors and involved minimal
selling functions on the part of Malee.
Malee reported two different channels
of distribution for its sales in the home
market: (1) Sales through an affiliated
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reseller, Malee Enterprise Co. Ltd.
(Malee Enterprise) (formerly Malee
Supply (1994) Co. Ltd.), which are made
at a more advanced marketing stage than
the factory-direct sales, and (2) factory-
direct sales involving minimal selling
functions and which are at a marketing
stage identical to that of the CEP
transactions after deductions.

In the home market, Malee reported
numerous selling functions undertaken
by Malee Enterprise for its resales to
small wholesalers, retailers and end-
users. In addition to maintaining
inventory, Malee Enterprise also
handled all advertising during the POR.
The advertising was directed at the
ultimate consumer. Malee also reported
that Malee Enterprise replaces damaged
or defective merchandise and, as
necessary, breaks down packed cases
into smaller lot sizes for many sales.
Malee made direct sales to hotels,
restaurants and industrial users. Malee
claimed that its only selling function on
direct sales was delivery of the product
to the customer.

Our examination of the selling
activities, selling expenses, and
customer categories involved in these
two channels of distribution indicates
that they constitute separate levels of
trade, and that the direct sales are made
at the same level as Malee’s U.S. sales.
Where possible, we compared sales at
Malee’s U.S. LOT to sales at the
identical home market LOT. If no match
was available at the same LOT, we
compared sales at Malee’s U.S. LOT to
Malee’s sales through Malee Enterprise
at the more advanced LOT.

To determine whether a LOT
adjustment was warranted, we
examined the prices of comparable
product categories, net of all
adjustments, between sales at the two
home market LOTs we had designated.
We found a pattern of consistent price
differences between sales at these LOTs.
In making the LOT adjustment, we
calculated the difference in weighted-
average prices between the two different
home market LOTs. Where U.S. sales
were compared to home market sales at
a different LOT, we reduced the home
market price by the amount of this
calculated LOT difference.

Dole

Dole reported six specific customer
categories and one channel of
distribution (sales through an affiliated
reseller) for its comparison market and
seven specific customer categories and
one channel of distribution (sales
through an affiliated reseller) for its U.S.
sales. In its response, Dole claims that
all of its sales to unaffiliated comparison
market customers (i.e., the six customer

categories) are at the same LOT because
these sales are made through the same
channel of distribution and involve the
same selling functions.

Dole had only CEP sales in the U.S.
market. Dole reported that its CEP sales
were made through a single channel of
distribution (i.e., sales through its U.S.
affiliate, Dole Packaged Foods (DPF)),
which we have treated as one LOT
because there is no apparent difference
in the selling functions performed by
DPF for the different customers. After
making the appropriate deductions
under section 772(d) of the Act for these
CEP sales, we found that the remaining
expenses associated with selling
activities performed by Dole are limited
to expenses related to the arrangement
of freight and delivery to the port of
export that are reflected in the CEP
price. In contrast, the normal value
prices include a number of selling
expenses attributable to selling activities
performed by DFC in the comparison
market, such as inventory maintenance,
warehousing, delivery, order processing,
advertising, rebate and promotional
programs, warranties, and market
research. Accordingly, we concluded
that CEP is at a different LOT from the
NV LOT, i.e., the CEP sales are less
remote from the factory than are the NV
sales.

Having determined that the
comparison market sales were made at
a level more remote from the cannery
than the CEP transactions, we then
examined whether a LOT adjustment or
CEP offset may be appropriate. In this
case, Dole only sold at one LOT in the
comparison market; therefore, there is
no information available to determine a
pattern of consistent price differences
between the sales on which NV is based
and the comparison market sales at the
LOT of the export transaction, in
accordance with the Department’s
normal methodology as described
above. See Porcelain-on-Steel Cookware
from Mexico Final Results of
Administrative Review, 65 FR 30068
(May 10, 2000). Further, we do not have
information which would allow us to
examine pricing patterns based on
respondent’s sales of other products,
and there are no other respondents or
other record information on which such
an analysis could be based.
Accordingly, because the data available
do not provide an appropriate basis for
making a LOT adjustment, but the LOT
in the comparison market is at a more
advanced stage of distribution than the
LOT of the CEP transactions, we made
a CEP offset adjustment in accordance
with section 773(a)(7)(B) of the Act.
This offset is equal to the amount of
indirect expenses incurred in the

comparison market not exceeding the
amount of indirect selling expenses
deducted from the U.S. price in
accordance with 772(d)(1)(D) of the Act.

Intent To Revoke in Part

On July 31, 2001, SFP requested that
“the Department revoke the
antidumping order in part as regards
SFP based on the absence of dumping
pursuant to 19 CFR 351.222(b)(2).” SFP
submitted, along with its revocation
request, a certification stating that: (1)
The company sold subject merchandise
at not less than normal value during the
POR, and that in the future it would not
sell such merchandise at less than
normal value (see 19 CFR 351.222
(e)(1)(i)); (2) the company has sold the
subject merchandise to the United
States in commercial quantities during
each of the past three years (see 19 CFR
351.222(e)(1)(ii)); and (3) the company
agreed to its immediate reinstatement in
the order, as long as any exporter or
producer is subject to the order, if the
Department concludes that the
company, subsequent to the revocation,
sold the subject merchandise at less
than NV. See 19 CFR 351.222(b)(2)(1)(B),
and as referenced at 19 CFR
351.222(e)(1)(iii)).

Based on the preliminary results in
this review and the final results of the
two preceding reviews (see Notice of
Final Results of Antidumping Duty
Administrative Review and Final
Determination Not To Revoke Order in
Part: Canned Pineapple Fruit From
Thailand, 65 FR 77851 (December 13,
2000) and Notice of Final Results of
Antidumping Duty Administrative
Review and Recission of Administrative
Review in Part: Canned Pineapple Fruit

from Thailand, 66 FR 52744, (October

17, 2001)), SFP has preliminarily
demonstrated three consecutive years of
sales at not less than normal value.
Furthermore, SFP’s aggregate sales to
the United States have been made in
commercial quantities during the last
three segments of this proceeding. See
the July 31, 2002 Memorandum to
Bernard Carreau: Preliminary
Determination to Revoke in Part the
Antidumping Duty Order on Canned
Pineapple Fruit from Thailand.
Interested parties are invited to
comment in their case briefs on all of
the requirements that must be met by
SFP under section 351.222 of the
Department’s regulations in order to
qualify for revocation from the
antidumping duty order. Based on the
above facts and absent any evidence to
the contrary, the Department
preliminarily determines that the
continued application of the order to
SFP is not otherwise necessary to offset
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dumping. Therefore, if these
preliminary findings are affirmed in our
final results, we intend to revoke the
order with respect to merchandise
produced and exported by SFP. In
accordance with 19 CFR 351.222(f), we
will terminate the suspension of
liquidation for any such merchandise
entered, or withdrawn from warehouse,
for consumption on or after July 1, 2001,
and will instruct Customs to refund any
cash deposit.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A of the Act, based on exchange
rates in effect on the dates of the U.S.
sales as certified by the Federal Reserve
Bank.

Preliminary Results of Review

As a result of this review, we
preliminarily determine that the
following weighted-average margins
exist for the period July 1, 1999, through
June 30, 2000:

Manufacturer/Exporter (&?&%ﬁt)

Siam Food Products Company

Ltd. (SFP) oo 0.09
Dole Food Company, Inc. (Dole) 0.63
The Thai Pineapple Public Com-

pany, Ltd. (TIPCO) .....c.ccceeenn 0.44
Kuiburi Fruit Canning Co. Ltd.

(KUiburi) .o, 0.39
Thai Pineapple Canning Industry

(TPC) o 2.43
Siam Fruit Canning (1988) Co.

Ltd. (SIFCO) ..ooovvvveiiieere 0.64
Vita Food Factory (1989) Co.

Ltd. (Vita) oooeoeerrieeeieiceeee 1.94
Malee Sampran Public Co., Ltd.

(Malee) ...covvveeiiieeeiiee e 0.56

We will disclose the calculations used
in our analysis to parties to this
proceeding within five days of the
publication date of this notice. See 19
CFR 351.224(b). Interested parties are
invited to comment on the preliminary
results. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed not later than
37 days after the date of publication.
Parties who submit arguments are
requested to submit with each
argument: (1) A statement of the issue,
(2) a brief summary of the argument and
(3) a table of authorities. Further, we
would appreciate it if parties submitting
written comments would provide the
Department with an additional copy of
the public version of any such
comments on a diskette. Any interested
party may request a hearing within 30
days of publication of this notice. See 19

CFR 351.310(c). If requested, a hearing
will be held 44 days after the
publication of this notice, or the first
workday thereafter. The Department
will publish a notice of the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any written comments
or hearing, within 120 days from
publication of this notice.

Assessment

Pursuant to 19 CFR 351.212(b), the
Department calculated an assessment
rate for each importer of subject
merchandise. Upon completion of this
review, the Department will instruct the
U.S. Customs Service to assess
antidumping duties on all entries of
subject merchandise by that importer.
We have calculated each importer’s
duty assessment rate based on the ratio
of the total amount of antidumping
duties calculated for the examined sales
to the total entered value of examined
sales. Where the assessment rate is
above de minimis, the importer-specific
rate will be assessed uniformly on all
entries made during the POR.

Cash Deposit Requirements

The following deposit rates will be
effective upon publication of the final
results of this administrative review for
all shipments of CPF from Thailand
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(1) of the Act: (1) The cash deposit
rate for companies listed above will be
the rate established in the final results
of this review, except if the rate is less
than 0.5 percent and, therefore, de
minimis, the cash deposit will be zero;
(2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the less than
fair value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
or the LTFV investigation conducted by
the Department, the cash deposit rate
will be 24.64 percent, the “All Others”
rate established in the LTFV
investigation.

These cash deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

This notice serves as a preliminary
reminder to importers of their

responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 31, 2002.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02—19995 Filed 8—6—-02; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-807]

Certain Carbon Steel Butt-Weld Pipe
Fittings From Thailand: Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Duty Administrative
Review.

SUMMARY: In response to a timely
request by Tube Forgings of America,
Inc., (the petitioner), the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on certain
carbon steel butt-weld pipe fittings
(pipe fittings) from Thailand. This
review covers Thai Benkan Corporation,
Ltd. (TBC), a manufacturer/exporter of
this merchandise to the United States,
during the period July 1, 2000, through
June 30, 2001. We have preliminarily
determined that sales of the subject
merchandise have been made below
normal value (NV). If these preliminary
results are adopted in our final results
of administrative review, we will
instruct the U.S. Customs Service to
assess antidumping duties based on the
difference between the NV and the
export price (EP) or constructed export
price (CEP). Interested parties are
invited to comment on these
preliminary results. Parties who submit
arguments in this proceeding are
requested to submit with the arguments:
(1) a statement of the issues; and (2) a
brief summary of the arguments.
EFFECTIVE DATE: August 7, 2002.
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FOR FURTHER INFORMATION CONTACT: Zev
Primor or Tom Futtner, Antidumping/
Countervailing Duty Enforcement,
Office 4, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, DC 20230;
telephone: (202) 482—-4114 or 482—-3814,
respectively.

SUPPLEMENTARY INFORMATION:

The Applicable Statute And
Regulations:

Unless otherwise indicated, all
citations to the statute are references to
the provisions as of January 1, 1995, the
effective date of the amendments made
to the Tariff Act of 1930, (the Act) as
amended, by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations refer to
the regulations codified at 19 CFR Part
351 (2001).

Background

On July 6, 1992, the Department
published in the Federal Register an
antidumping duty order on pipe fittings
from Thailand (57 FR 29702). On July
31, 2001, the petitioner requested, in
accordance with section 351.213(b) of
the Department’s regulations, an
administrative review of the
antidumping duty order on pipe fittings
from Thailand covering the period, July
1, 2001, through June 30, 2001. We
published a notice of initiation of the
review on August 20, 2001(66 FR
43570). On September 13, 2001, the
Department sent an antidumping
questionnaire to TBC.? The Department
received questionnaire responses in
October and November of 2001. On
February 12, 2002, we issued a
supplemental questionnaire and
received a response to that
questionnaire on April 30, 2002. The
Department is conducting this review in
accordance with section 751 of the Act.

Extension of Deadlines

Under section 751(a)(3)(A) of the Act,
the Department may extend the

1Section A of the questionnaire requests general
information concerning a company’s corporate
structure and business practices, the merchandise
under investigation that it sells, and the manner in
which it sells that merchandise in all of its markets.
Section B requests a complete listing of all home
market sales, or, if the home market is not viable,
of sales in the most appropriate third-country
market (this section is not applicable to respondents
in non-market economy (NME) cases). Section C
requests a complete listing of U.S. sales. Section D
requests information on the cost of production
(COP) of the foreign like product and the
constructed value (CV) of the merchandise under
investigation. Section E requests information on
further manufacturing.

deadline for completion of preliminary
review results if it determines that it is
not practicable to complete the review
within the statutory time limit. On
March 12, 2002, the Department
extended the time limit for the
preliminary results of this case (see
Notice of Extension of Time Limits for
Preliminary Results of Antidumping
Duty Administrative Review, 67 FR
11092).

Scope of the Review

The product covered by this order is
certain carbon steel butt-weld pipe
fittings, having an inside diameter of
less than 14 inches, imported in either
finished or unfinished form. These
formed or forged pipe fittings are used
to join sections in piping systems where
conditions require permanent, welded
connections, as distinguished from
fittings based on other fastening
methods (e.g., threaded, grooved, or
bolted fittings). Carbon steel pipe
fittings are currently classified under
subheading 7307.93.30 of the
Harmonized Tariff Schedule (HTS).
Although the HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.
The review covers TBC and the period
of review (POR) July 1, 2000, through
June 30, 2001.

TBC’s Financial Status

TBC informed the Department that it
is currently in receivership under Thai
bankruptcy law. TBC stated that while
it continues its production activities as
the debtor-in-possession, it had to lay
off a large number of its production and
office employees, including managers.
According to TBC, these lay-offs have
seriously affected TBC’s ability to
handle its day-to-day bookkeeping and
administrative functions. TBC claims
that the employees who possessed the
experience relevant to the Department’s
antidumping reviews either left the
company or were furloughed
indefinitely. The minimal remaining
staff is preoccupied with the bankruptcy
proceedings, evaluating the company’s
assets, collecting receivables,
negotiating loans and responding to
creditors’ inquiries. TBC maintains that
under these circumstances, it has a
limited ability to provide the necessary
information to the Department. On
numerous occasions, TBC requested
extensions of time in order to collect the
requested information and respond to
the Department’s antidumping
questionnaires. The Department granted
all extension requests and, in order to
accommodate TBC, postponed the
issuance of the preliminary results in

this administrative review. See section
“Extension of Deadlines” above, and
letters from Perkins Coie, LLP to the
Department, dated October 4, 2001,
October 9, 2001, October 26, 2001, and
February 13, 2002. The Department also
postponed the verification until after the
publication of the preliminary results.

Partial Facts Available

Sections 776(a)(2)(A) and 776(a)(2)(B)
of the Act, provide for the use of facts
available when an interested party
withholds information that has been
requested by the Department, or when
an interested party fails to provide the
information requested in a timely
manner and in the form required. While
the Department granted TBC’s requests
for additional time to respond to the
questionnaires, and TBC did appear to
cooperate to the best of its ability, TBC
did not submit all the information
necessary for the Department to
accurately conduct its review. For
example, TBC did not, as requested by
the Department, submit down-stream
home market sales by its affiliated
parties to whom TBC sold subject
merchandise. See the Affiliation section
of this notice below for a further
discussion of TBC’s downstream sales
in the home market. Similarly, TBC did
not provide reliable differences-in-
merchandise (DIFMER) or CV data. As
a result, the Department’s analysis was
limited to those U.S. sales by TBC
which could be compared to sales of
identical merchandise in the home
market. See Questionnaire Response to
Section B, p. 42, dated Nov. 30, 2001,
Questionnaire Response to Section G, p.
47, dated Nov. 30, 2001, and
Supplemental Questionnaire Response,
p. C-11, dated April 30, 2002. As long
recognized by the CIT, the burden is on
the respondent, not the Department, to
create a complete and accurate record.
See Pistachio Group of Association
Food Industries v. United States, 641 F.
Supp. 31, 39-40 (CIT 1987). Therefore,
in accordance with section 776(a)(2) of
the Act, we are applying partial facts
otherwise available in calculating TBC’s
dumping margins. However, since TBC
did cooperate to the best of its ability,
we are not making any adverse
assumptions. Therefore, in the absence
of downstream sales, as facts available,
we have conducted our analysis using
sales to unaffiliated home market
customers and sales to affiliated parties
that passed the arm’s-length test.
Further, for those U.S. transactions that
would have required the use of DIFMER
(U.S. sales compared to similar
merchandise if the home market) or CV
(where there were neither identical nor
similar products sold in the home
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market) to make NV comparisons, we
have applied as facts available to those
U.S. transactions the weighted-average
dumping margin found on the U.S
transactions that were compared to sales
of identical merchandise in the home
market.

Product Comparisons

In accordance with section 771(16) of
the Act, all merchandise produced by
the respondent, and covered by the
description in the Scope of Investigation
section above, that were sold in
Thailand during the POR, are
considered to be foreign like products
for purposes of determining appropriate
product comparisons to U.S. sales. To
appropriately match U.S. sales of
subject merchandise to sales of the
foreign like product in the comparison
market, we used the following product
characteristics: industry standard, type
of fitting, degree of processing, size,
thickness, and type of material. As
stated above, TBC did not provide the
Department with reliable DIFMER
figures. Consequently, as discussed
above, where there were no sales of
identical merchandise in the home
market to compare to U.S. sales, we
applied facts available.

Normal Value Comparisons

With respect to TBC, in determining
whether this respondent’s sales of pipe
fittings to customers in the United
States were made at less than NV, we
compared CEP to NV, as described in
the Constructed Export Price, and
Normal Value sections of this notice. In
accordance with section 777A(d)(2) of
the Act, we calculated monthly
weighted-average prices for NV and
compared these to the prices of
individual U.S. transactions.

Constructed Export Price

We treated U.S. transactions as CEP in
accordance with section 772(b) of the
Act because all U.S. sales were made
first to TBC’s U.S.-based subsidiary and
only after importation were they resold
to the first unaffiliated purchaser. We
based CEP on the packed FOB or
delivered prices to unaffiliated
purchasers in the United States. Where
appropriate, we made deductions for
foreign inland freight from the plant to
the port, foreign inland insurance,
foreign brokerage and handling,
international freight, marine insurance,
U.S. customs brokerage and duties, and
U.S. inland freight because these
expenses were incident to bringing the
subject merchandise from the original
place of shipment in the exporting
country to the place of delivery. In
addition, we deducted U.S. indirect

selling expenses and inventory carrying
costs in accordance with section
772(d)(1) of the Act, and made an
adjustment for profit in accordance with
section 772(d)(3) of the Act. We also
increased CEP by the reported amount
of duty drawback.
Normal Value
A. Viability

In accordance with section
773(a)(1)(C)(ii) of the Act, we
preliminarily determine that the home
market for the respondent serves as a
viable basis for calculating NV because
the aggregate volume of the
respondent’s home market sales of the
foreign like product was greater than
five percent of the aggregate volume of
its U.S. sales of the subject merchandise.

B. Affiliated-Party Transactions and
Arm’s-Length Test

1. Affiliation

As stated above, a portion of TBC’s
merchandise was sold during the POR
through the reseller, Marubeni Thailand
Co., Inc., (Marubeni Thailand). In its
October 24, 2001, questionnaire
response, TBC states that Marubeni
Thailand and TBC are “affiliated”
because of TBC’s substantial
“dependence” on Marubeni Thailand
for its home market sales. TBC further
stated that it intended to report to the
Department the downstream sales by
Marubeni Thailand to the first
unaffiliated customer in the home
market. See Antidumping Questionnaire
Response, Section A, p. A-9, dated
October 24, 2001. On October 26, 2001,
however, TBC notified the Department
that due to the financial difficulties
stemming from its bankruptcy
proceedings, it was not able to obtain
the cooperation of Marubeni Thailand
in reporting downstream sales from
Marubeni Thailand to the first unrelated
home market customer. TBC asked the
Department for additional time to
collect this information. See Letter to
the Department from Yoshihiro Saito,
counsel to TBC. The Department
granted TBC’s request.

On November 30, 2001, TBC
submitted its questionnaire response for
home market sales (Section B) stating
that it was unable to obtain down
stream sales from Marubeni Thailand.
See TBC’s Questionnaire Response
(Section B), at 7. On February 13, 2002,
the Department issued a supplemental
questionnaire again requesting
downstream sales from Marubeni
Thailand. On April 30, 2002, TBC stated
that it was unable to obtain such
information and urged the Department
to reconsider the “affiliation” between

Marubeni Thailand and itself. TBC
reasoned that the affiliation no longer
applied in the current administrative
review because: (1) There is no direct
stock ownership between TBC and
Marubeni Thailand; (2) although
Marubeni Japan owns stock in both TBC
and Marubeni Thailand, the two Thai-
based companies are not under
“common control” of Marubeni Japan;
(3) unlike in the prior review, TBC no
longer depends heavily on Marubeni
Thailand’s home market network of
customers; and (4) TBC uses Marubeni
Thailand as a reseller primarily to
protect itself against bad debts, i.e., as a
“credit hedge.” See TBC’s Supplemental
Questionnaire Response, at B5—B8.

The Department preliminarily
disagrees with TBC’s conclusion that it
is no longer affiliated with Marubeni
Thailand. This is consistent with the
prior review of the antidumping duty
order, in which TBC reported Marubeni
Thailand as an affiliated party and
provided downstream sales from
Marubeni Thailand to the first unrelated
customer. See Certain Carbon Steel
Butt-Weld Pipe Fittings from Thailand;
Final Results of Antidumping Duty
Administrative Review, 64 FR 68487
(Dec. 13, 1999). In the instant review,
there were no changes in stock
ownership or business relations among
all relevant parties. The fact that TBC’s
was unable to obtain downstream sales
does not change its status as a party
affiliated with Marubeni Thailand.
Consequently, for these preliminary
results, we will continue to treat TBC
and Marubeni Thailand as affiliated
parties.

2. Arm’s-Length Test

TBC reported that it made home
market sales to both affiliated and
unaffiliated companies. See
Questionnaire Response to Section B, p.
7, dated Nov. 30, 2001. We applied the
arm’s-length test by comparing sales
made to TBC’s home market affiliate to
sales of identical merchandise from TBC
to unaffiliated home market customers.
To test whether these sales were made
at arm’s-length prices, we compared
model-specific prices to affiliated and
unaffiliated customers net of all
discounts and rebates, movement
charges, direct selling expenses, and
home market packing. Where, for the
tested models of subject merchandise,
prices to the affiliated party were on
average 99.5 percent or more of the
price to the unaffiliated parties, we
determined that sales made to the
affiliated party were at arm’s-length. See
19 CFR 351.403(c) and Preamble -
Department’s Final Antidumping
Regulations 62 FR 27296, 27355 (May
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19, 1997). If the sales to the affiliated
customer satisfied the arm’s-length test,
we used them in our analysis. If the
sales to the affiliated customer in the
home market did not satisfy the arm’s-
length test, sales to that customer were
excluded from our analysis because we
considered them to be outside the
ordinary course of trade. See 19 CFR
351.102 (defining “‘ordinary course of
trade”).

Level of Trade/CEP Offset

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (LOT) as
the EP or CEP transaction. Sales are
made at different LOTs if they are made
at different marketing stages (or their
equivalent). See 19 CFR 351.412(c)(2).
Substantial differences in selling
activities are a necessary, but not
sufficient, condition for determining
that there is a difference in the stages of
marketing. See Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From South Africa
(CTL Plate from South Africa), 62 FR
61731, 61732 (November 19, 1997). To
determine whether the comparison sales
were at different stages in the marketing
process than the U.S. sales, we reviewed
the distribution system in each market
(i.e., the chain of distribution),
including selling functions, class of
customer (customer category), and the
level of selling expenses for each type
of sale. Also, pursuant to 19 CFR
351.412 (c), in identifying the LOT for
CEP sales, we considered only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
States, 243 F3d 1301, 1314-1315 (Fed.
Cir. 2001).

When the Department is unable to
match U.S. sales to sales of the foreign
like product in the comparison market
at the same LOT as the EP or CEP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP or
CEP sales at a different LOT in the
comparison market, where available
data make it practicable, we make an
LOT adjustment under section
773(a)(7)(A) of the Act. Finally, for CEP
sales only, if a NV LOT is more remote
from the factory than the CEP LOT and
we are unable to make an LOT
adjustment, the Department grants a
CEP offset, as provided in section
773(a)(7)(B) of the Act. See CTL Plate
from South Africa.

We obtained information from TBC
regarding the marketing stages involved

in making the reported home market
and U.S. sales, including a description
of the selling activities performed by
TBC for each channel of distribution.
While TBC did not request an LOT
adjustment, it did request a CEP offset.

TBC reported home market sales to
three customer categories through three
distribution channels. In each of the
distribution channels, TBC offered to its
customers the same type of services
such as booking orders, arranging
freight, inventory maintenance,
technical assistance and general
customer service. Based on an analysis
of the level and nature of the selling
functions performed in each home
market channel of distribution, we find
that TBC’s home market sales comprise
a single LOT. For details, see the July
31, 2002, Memorandum to the File
regarding TBC: Level of Trade Analysis.

For its U.S. sales, TBC reported CEP
sales made to a single customer category
through one channel of distribution.
After deducting the CEP selling
expenses incurred by its U.S. affiliate,
Benkan America, Inc. (BAI) and
reviewing the U.S. market selling
functions reported by TBC, we found
that TBC’s United States sales also
comprise a single LOT. Id. at 3.

In determining whether different
LOTs existed in the home and U.S.
markets, we examined whether TBC’s
sales in the two markets involved
different marketing stages (or their
equivalent) based on the channel of
distribution, customer categories and
selling functions reported. In analyzing
TBC'’s selling activities for CEP sales, we
noted, preliminarily, that the home
market LOT is different from, and
constitutes a more advanced stage of
distribution, than the CEP LOT because
after making the CEP deductions under
section 772(d) of the Act, the home
market LOT includes significantly more
selling functions than the CEP LOTs.
While in the home market TBC performs
selling functions such as booking
orders, price negotiation, arranging
freight, inventory maintenance, etc., it
does not offer similar selling functions
in the U.S. market. Therefore, because of
the nature and level of selling functions
offered by TBC in the home market, we
find that the home market LOT is at a
different, more advanced marketing
stage than the CEP LOT. Consequently,
since NV is established at a LOT which
constitutes a more advanced LOT than
the CEP LOT, and the data do not
provide an appropriate basis upon
which to determine a LOT adjustment
(TBC has only one level of trade in the
home market), we conclude that TBC is
entitled to a CEP offset to NV. Id. at 4.

Price-to-Price Comparisons

As stated above, TBC did not report
product-specific CV data. See TBC’s
Supplemental Questionnaire Response,
at B15-B21. Consequently, we
preliminarily determined NV for all U.S.
sales based on contemporaneous home
market sales for identical merchandise
or facts available. In accordance with
section 773(a)(1)(B)() of the Act, we
based NV on the price at which the
foreign like product was first sold for
consumption in the exporting country
in the usual commercial quantities and
in the ordinary course of trade and at
the same LOT as the CEP sale. In
accordance with section 773(a)(6) of the
Act, where applicable, we made
adjustments to home market prices for
movement expenses (inland freight) and
credit expenses. To adjust for
differences in packing between the two
markets, we deducted home market
packing costs and added U.S. packing
costs.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A of the Act based on exchange rates
in effect on the dates of the U.S. sales,
as obtained from the Federal Reserve
Bank, the Department’s preferred source
for exchange rates.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that the
following weighted-average dumping
margin exists for the period July 1, 2000,
through June 30, 2001:

Weighted-Average

Manufacturer/Exporter Margin (percent)

Thai Benkan Corporation,

Ltd. oo 3.15

Pursuant to 19 CFR 351.224(b), the
Department will disclose to parties to
the proceeding any calculations
performed in connection with these
preliminary results within 5 days of the
date of publication of this notice. Any
interested party may request a hearing
within 30 days of the date of publication
of this notice. Parties who submit
arguments in this proceeding are
requested to submit with each
argument: (1) a statement of the issue;
and (2) a brief summary of the
argument. The schedule for submitting
case briefs will be established after
publication of this notice. Rebuttal
briefs, which are limited to issues raised
in the case briefs, may be filed not later
than seven days after the case briefs are

filed.
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The Department will publish a notice
of the final results of this administrative
review, which will include the results of
its analysis of the issues raised in any
written comments or at the hearing,
within 120 days from the publication of
these preliminary results.

Assessment Rate

The Department shall determine, and
Customs shall assess, antidumping
duties on all appropriate entries. Upon
completion of this review, the
Department will issue appraisement
instructions directly to Customs. The
final results of this review shall be the
basis for the assessment of antidumping
duties on entries of merchandise
covered by the determination and for
future deposits of estimated duties. For
assessment of CEP sales, we have
calculated a per-unit importer-specific
assessment rate by aggregating the
dumping margins calculated for all U.S.
sales to each importer and dividing this
amount by the total quantity of those
sales. Where the importer-specific
assessment rate is above de minimis, the
Department will instruct Customs to
assess antidumping duties on all entries
of subject merchandise by that importer
during the POR.

Cash Deposit Requirements

Furthermore, the following cash
deposit requirements will be effective
upon completion of the final results of
this administrative review for all
shipments of pipe fittings from Thailand
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) the
cash deposit rate for the reviewed
company will be the rate established in
the final results of this administrative
review, except if the rate is less than 0.5
percent ad valorem and, therefore, de
minimis, no cash deposit will be
required; (2) for exporters not covered in
this review, but covered in the original
less than fair value (LTFV) investigation
or a previous review, the cash deposit
rate will continue to be the company-
specific rate published in the most
recent period; (3) if the exporter is not
a firm covered in this review, a previous
review, or the original LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews
or the original LTFV investigation, the
cash deposit rate will be 39.10 percent,
the “All Others” rate which is based on
the LTFV investigation (57 FR 29702,

July 6, 1992). These requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under

19 CFR 351.402(f) to file a certificate

regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment

of double antidumping duties.
This administrative review and notice

are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act (19 U.S.C. 1675(a)(1) and
1677£31)(1)).

DATED: July 31, 2002.
Faryar Shirzad,
Assistant Secretary for Import
Administration.
[FR Doc. 02—-19984 Filed 8—6—-02; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-337-803]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review, Preliminary Determination To
Revoke the Order in Part, and Partial
Rescission of Antidumping Duty
Administrative Review: Fresh Atlantic
Salmon From Chile

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests by
fifteen producers/exporters of subject
merchandise and L.R. Enterprises,! the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on fresh
Atlantic salmon from Chile. This review
covers seventeen producers/exporters of
the subject merchandise. The period of
review (POR) is July 1, 2000, through
June 30, 2001.

We preliminarily determine that sales
of subject merchandise by four of the
respondents under review have been
made below normal value (NV). If these
preliminary results are adopted in our
final results, we will instruct the U.S.
Customs Service to assess antidumping

1L.R. Enterprises is a domestic producer of
subject merchandise with operations in Lubec,
Maine.

duties on appropriate entries based on
the difference between the export price
(EP) or constructed export price (CEP)
and the normal value.

We are also rescinding this review
with respect to 68 producers, and
preliminarily rescinding this review
with regard to one producer.
Furthermore, if these preliminary
results are adopted in our final results
of this administrative review, we intend
to revoke the antidumping order with
respect to Cultivos Marinos Chiloe Ltda.
(Cultivos Marinos), Pesquera Eicosal
Ltda. (Eicosal), Salmones Mainstream
S.A. (Mainstream), and Salmones
Pacifico Sur, S.A. (Pacifico Sur). We do
not intend to revoke the antidumping
duty order with respect to Cultivadora
de Salmones Linao Ltda. (Linao) and
Salmones Tecmar, S.A. (Tecmar)
because we have calculated a
preliminary antidumping margin for
these companies in this administrative
review. If the final results of the review
are positive antidumping margins for
Linao and Tecmar, these companies will
not have had sales not below their
normal values for three consecutive
years and, therefore, will not be eligible
for revocation. We do not intend to
revoke the antidumping duty with
respect to Marine Harvest Chile S.A.
(Marine Harvest), either. Marine
Harvest, as currently constituted, had
not existed for three years as of the end
of the current review period, and has
only been reviewed for two consecutive
periods.? See Preliminary Determination
Not To Revoke section of this notice.

Interested parties are invited to
comment on these preliminary results.
Parties that submit arguments are
requested to submit with each
argument: (1) A statement of the issue
and (2) a brief summary of the
argument. Further, we would appreciate
parties submitting comments to provide
the Department with an additional copy
of the public version of any such
comments on diskette.

EFFECTIVE DATE: August 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Tracy Levstik or Constance Handley, at
(202) 482-2815 or (202) 482—-0631,
respectively; AD/CVD Enforcement
Office V, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

2In reaching its determination on this issue, the
Department is mindful of the fact that its
determination in the changed circumstances review
is currently under review by the U.S. Court of
International Trade. The outcome of this litigation
may affect the Department’s determination
regarding revocation for Marine Harvest in this
proceeding.
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Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to 19
CFR part 351 (2001).

Case History

On July 30, 1998, the Department
issued an antidumping duty order on
fresh Atlantic salmon from Chile. See
Notice of Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Duty Order: Fresh Atlantic
Salmon from Chile, 63 FR 40699 (July
30, 1998). On July 2, 2001, the
Department issued a notice of
opportunity to request an administrative
review of this order. See Antidumping
or Countervailing Duty Order, Finding,
or Suspended Investigation;
Opportunity to Request Administrative
Review, 66 FR 34910 (July 2, 2001).

In accordance with 19 CFR
351.213(b)(2), the following producers/
exporters made timely requests that the
Department conduct an administrative
review for the period from July 1, 2000,
through June 30, 2001: (1) Chile
Cultivos, S.A. (Chile Cultivos); (2)
Linao; (3) Cultivos Marinos; (4) Fiordo
Blanco S.A. (Fiordo Blanco); (5) Invertec
Pesquera Mar de Chiloe Ltda (Invertec);
(6) Marine Harvest; (7) Pesca Chile S.A.
(Pesca Chile); (8) Eicosal; (9) Pesquera
Pacific Star (Pacific Star); (10) Robinson
Crusoe Y Cia. Ltda. (Robinson Crusoe);
(11) Salmones Friosur S.A. (Friosur);
(12) Mainstream; (13) Salmones
Multiexport Ltda. (Multiexport); (14)
Pacifico Sur; and (15) Tecmar.

In addition, on July 31, 2001, L.R.
Enterprises, Inc., a domestic producer of
subject merchandise, requested a review
of 86 producers/exporters of fresh
Atlantic salmon. As explained below,
L.R. Enterprises, Inc., subsequently
withdrew its request for review of all
but 17 of these companies.

On August 20, 2001, we published the
notice of initiation of this antidumping
duty administrative review, covering the
period July 1, 2000, through June 30,
2001. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 66 FR 43570 (August 20, 2001).

Per letters filed on September 4, 7, 19,
October 18, and November 1 and 16,
2001, L.R. Enterprises, Inc., withdrew
its request for review for all companies
except the following: (1) Cultivos
Marinos; (2) Eicosal; (3) Friosur; (4)

Invertec; (5) Linao; (6) Los Fiordos Ltda.
(Los Fiordos); (7) Mainstream; (8)
Marine Harvest; (9) Multiexport; (10)
Ocean Horizons Chile S.A. (Oceans
Horizons); (11) Pacifico Sur; (12)
Patagonia Salmon Farming S.A.
(Patagonia); (13) Pesca Chile; (14)
Robinson Crusoe; (15) Salmones Andes
S.A. (Andes); (16) Salmones Unimarc,
S.A. (Salmones Unimarc), and (17)
Tecmar.

On September 13, 2001, Chile
Cultivos submitted a letter withdrawing
its request for an administrative review.

Partial Rescission of Antidumping Duty
Administrative Review

Salmones Unimarc certified to the
Department that it had not shipped
subject merchandise to the United
States during the POR. Our examination
of entry data for U.S. imports confirmed
that Salmones Unimarc had not shipped
subject merchandise to the United
States during the POR. Therefore,
pursuant to 19 CFR 315.213(d)(3), we
are preliminarily rescinding the review
with respect to Salmones Unimarc.

In addition we are rescinding the
review with regard to the following
companies for which L.R. Enterprises,
Inc., withdrew its request for a review,
and with regard to Chile Cultivos,
which withdrew its request for a review:
Acuicultura de Aquas Australes
Agromar Ltda.

Aguas Claras S.A.

Antarfish S.A.

Aquachile S.A.

Aquasur Fisheries Ltda.
Asesoria Acuicola S.A.
Australis S.A.

Best Salmon

Cenculmavique

Centro de Cultivo de Moluscos
Cerro Farrellon Ltda.

Chile Cultivos S.A.

Chisal S.A.

Comercializadora Smoltech Ltda.
Complejo Piscicola Coyhaique
Cultivos San Juan

Cultivos Yardan S.A.

Empresa Nichiro Chile Ltda.
Fiordo Blanco

Fisher Farms

Fitz Roy S.A.

Ganadera Del Mar

G.M. Tornagaleones S.A.
Hiuto Salmones S.A.

Huitosal Mares Australes Salmo Pac.
Instituto Tecnologico Del Salmon S.A.
Inversiones Pacific Star Ltda.
Manao Bay Fishery S.A.
Mardim Ltda.

Pacific Mariculture

Patagonia Fish Farming S.A.
Pesquera Antares S.A.
Pesquera Chiloe S.A.

Pesquera Friosur S.A.

Pesquera Mares de Chile S.A.
Pesquera Pacific Star

Pesquera Quellon Ltda.
Pesquera Y Comercial Rio Peulla S.A.
Piscicola Entre Rios S.A.
Piscicultura Iculpe

Piscicultura La Cascada
Piscultura Santa Margarita
Productos Del Mar Ventisqueros S.A.
Prosmolt S.A.

Quetro S.A.

River Salmon S.A.
Salmoamerica

Salmones Antarctica S.A.
Salmones Aucar Ltda.

Salmones Caicaen S.A.
Salmones Calbuco S.A.
Salmones Chiloe S.A.

Salmones Huillinco S.A.
Salmones Ice Val Ltda.
Salmones Llanquihue

Salmones Pacific Star Ltda.
Salmones Quellon

Salmones Ranco Sur Ltda.
Salmones Skyring S.A.
Salmones Tierra Del Fuego Ltda.
Salmosan

Seafine Salmon S.A.

Soc. Alimentos Maritimos Avalon Ltda.
Soc. Aquacultivos Ltda.

Truchas Aguas Blancas Ltda.
Trusal S.A.

Ventisqueros S.A.

Scope of the Review

The product covered by this review is
fresh, farmed Atlantic salmon, whether
imported “dressed” or cut. Atlantic
salmon is the species Salmo salar, in the
genus Salmo of the family salmoninae.
“Dressed”” Atlantic salmon refers to
salmon that has been bled, gutted, and
cleaned. Dressed Atlantic salmon may
be imported with the head on or off;
with the tail on or off; and with the gills
in or out. All cuts of fresh Atlantic
salmon are included in the scope of the
review. Examples of cuts include, but
are not limited to: crosswise cuts
(steaks), lengthwise cuts (fillets),
lengthwise cuts attached by skin
(butterfly cuts), combinations of
crosswise and lengthwise cuts
(combination packages), and Atlantic
salmon that is minced, shredded, or
ground. Cuts may be subjected to
various degrees of trimming, and
imported with the skin on or off and
with the “pin bones” in or out.

Excluded from the scope are (1) fresh
Atlantic salmon that is “not farmed”
(i.e., wild Atlantic salmon); (2) live
Atlantic salmon; and (3) Atlantic
salmon that has been subject to further
processing, such as frozen, canned,
dried, and smoked Atlantic salmon, or
processed into forms such as sausages,
hot dogs, and burgers.

The merchandise subject to this
investigation is classifiable as item
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numbers 0302.12.0003 and
0304.10.4093, 0304.90.1009,
0304.90.1089, and 0304.90.9091 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS statistical reporting numbers are
provided for convenience and customs
purposes, the written description of the
merchandise is dispositive.

Verification

As provided in section 782(i)(2) of the
Act, we verified information provided
by Cultivos Marinos, Eicosal,
Mainstream, Marine Harvest, Pacifico
Sur, Tecmar and Linao. We used
standard verification procedures,
including on-site inspection of the
respondent producers’ facilities and
examination of relevant sales and
financial records.

Fair Value Comparisons

We compared the export price (EP) or
constructed export price (CEP) to the
NV, as described in the Export Price and
Constructed Export Price and Normal
Value sections of this notice. We first
attempted to compare contemporaneous
sales of products sold in the United
States and comparison markets that are
identical with respect to the matching
characteristics. Pursuant to section
771(16) of the Act, all products
produced by the respondents that fit the
definition of the scope of the review and
were sold in the comparison markets
during the POR fall within the
definition of the foreign like product.
We have relied on four criteria to match
U.S. sales of subject merchandise to
comparison market sales of the foreign
like product: form, grade, weight band,
and trim. As in all previous
administrative reviews, we have
determined that it is generally not
possible to match products of dissimilar
forms, grades, and weight bands,
because there are significant differences
among products that cannot be
accounted for by means of a difference-
in-merchandise adjustment; we did,
where appropriate, make comparisons
of merchandise with different trims.
(Unlike the other three physical
characteristics, trim is the result of a
processing operation with readily
identifiable differences in the variable
cost of manufacturing, which permits
the comparison of similar products with
a difference-in-merchandise
adjustment.) See Notice of Final Results
of Antidumping Duty Administrative
Review: Fresh Atlantic Salmon from
Chile, 65 FR 78472 (December 15, 2000).
Where there were no appropriate sales
of comparable merchandise, we
compared the merchandise sold in the
United States to constructed value (CV).

Collapse of Affiliated Parties

In November 2000, Linao and Tecmar
were wholly purchased by a common
parent, Fjord Seafood ASA. Such
members of a corporate grouping are
considered affiliated parties under
section 351.102(b) of the Department’s
regulations (defining “affiliated”
parties). Section 351.401(f)(1) of the
regulations provides for affiliated
producers of subject merchandise to be
treated as a single entity (i.e., collapsed),
where (1) those producers have
production facilities for similar or
identical products that would not
require substantial retooling of either
facility in order to restructure
manufacturing priorities and (2) the
Department concludes that there is a
significant potential for manipulation of
price or production.

Section 351.401(f)(2) of the
Department’s regulations provides
factors for the Department to consider
when looking for a significant potential
for manipulation of price or production,
namely (i) the level of common
ownership; (ii) the extent to which
managerial employees or board
members of one firm sit on the board of
directors of an affiliated firm; and (iii)
whether operations are intertwined,
such as through the sharing of sales
information, involvement in production
and pricing decisions, the sharing of
facilities or employees, or significant
transactions between the affiliated
producers. Because they were
purchased by a common parent during
the POR and have production facilities
for identical products, we find that there
is a significant potential for the
manipulation of prices or production.
Accordingly, for the period November
15, 2000 through June 30, 2001 we have
collapsed Linao and Tecmar (Linao/
Tecmar) for purposes of our analysis.

Export Price and Constructed Export
Price

For the price to the United States, we
used, as appropriate, EP or CEP as
defined in sections 772(a) and 772(b) of
the Act, respectively. Section 772(a) of
the Act defines EP as the price at which
the subject merchandise is first sold (or
agreed to be sold) before the date of
importation by the exporter or producer
outside the United States to an
unaffiliated purchaser for exportation to
the United States. Section 772(b) of the
Act defines CEP as the price at which
the subject merchandise is first sold
inside the United States before or after
the date of importation, by or for the
account of the producer or exporter of
the merchandise, or by a seller affiliated
with the producer or exporter, to an

unaffiliated purchaser, as adjusted
under subsections 772(c) and (d) of the
ct.

For all respondents, we calculated EP
and CEP, as appropriate, based on the
packed prices charged to the first
unaffiliated customer in the United
States. Where sales were made through
an unaffiliated consignment broker, we
did not consider the consignment broker
to be the customer; rather, we
considered the customer to be the
consignment broker’s customer.

In accordance with section 772(c)(2)
of the Act, for both the EP and CEP
transactions, we reduced the starting
price by amounts for movement
expenses and export taxes and duties,
where appropriate. Section 772(d)(1) of
the Act provides for additional
adjustments to CEP. Consistent with
past practice, for these sales we
deducted from the CEP commissions
charged to, and other direct expenses
incurred for the account of, the
producer/exporter related to economic
activity in the United States. See Notice
of Preliminary Results of Antidumping
Duty Administrative Review and Partial
Rescission of Antidumping
Administrative Review: Fresh Atlantic
Salmon From Chile, 65 FR 48457, 48460
(August 8, 2000). We did not deduct an
amount for CEP profit for these sales,
because the commission already
contains an element for profit realized
by the unaffiliated consignment broker.
For Marine Harvest, Multiexport and
Pesca Chile, which made sales through
an affiliated reseller, we calculated a
CEP profit ratio following the
methodology set forth in section 772(f)
of the Act. We determined the EP or
CEP for each company as follows:

Andes

We calculated an EP for all of Andes’
sales because the merchandise was sold
directly by Andes to the first
unaffiliated purchaser in the United
States prior to importation, and CEP was
not otherwise warranted based on the
facts of record. We made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
inland freight, international freight, and
brokerage.

Cultivos Marinos

We calculated an EP for all of Cultivos
Marinos’ sales because the merchandise
was sold directly by Cultivos Marinos to
the first unaffiliated purchaser in the
United States prior to importation, and
CEP was not otherwise warranted based
on the facts of record. We made
deductions from the starting price for
movement expenses in accordance with
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section 772(c)(2)(A) of the Act. These
include foreign inland freight,
international freight, U.S. brokerage and
U.S. duties. We also deducted the
amount for billing adjustments from the
starting price and added duty drawback,
in accordance with section 772(c)(1)(B)
of the Act.

Eicosal

We calculated an EP for all of
Eicosal’s sales because the merchandise
was sold directly by Eicosal to the first
unaffiliated purchaser in the United
States prior to importation, and CEP was
not otherwise warranted based on the
facts of record. We made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
inland freight, international freight, U.S.
brokerage and U.S. duties. We also
deducted the amount for billing
adjustments from the starting price and
added duty drawback, in accordance
with section 772(c)(1)(B) of the Act.

Friosur

We calculated an EP for all of
Friosur’s sales because the merchandise
was sold directly by Friosur to the first
unaffiliated purchaser in the United
States prior to importation, and CEP was
not otherwise warranted based on the
facts of record. We made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
inland freight, international freight,
domestic and U.S. brokerage and
handling expenses, U.S. customs duties
and unloading costs. We also added
duty drawback to the starting price, in
accordance with section 772(c)(1)(B) of
the Act.

Invertec

We calculated an EP for all of
Invertec’s sales because the
merchandise was sold directly by
Invertec to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts of record.
We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
international freight, domestic and U.S.
brokerage and handling expenses and
U.S. customs duties. We also added
duty drawback to the starting price, in
accordance with section 772(c)(1)(B) of
the Act.

Linao and Tecmar

For the period July 1, 2000 through
November 14, 2001, we performed
company-specific analyses for Linao

and Tecmar. As of November 15, 2001,
due to our decision to collapse the two
companies, the databases of the two
companies were merged, and a joint
analysis was performed.

During the POR, Linao made both EP
and CEP transactions. We calculated an
EP for sales where the merchandise was
sold directly by Linao to the first
unaffiliated purchaser in the United
States prior to importation, and CEP was
not otherwise warranted based on the
facts of record. We calculated a CEP for
sales made for the account of the
producer/exporter by an unaffiliated
consignment broker in the United States
after the date of importation. EP and
CEP sales were based on the packed,
delivered and duty-paid (DDP) U.S. port
and CIF U.S. port prices for exportation
to the United States. We made
deductions from the starting price for
discounts and rebates, as well as
movement expenses in accordance with
section 772(c)(2)(A) of the Act. These
include inland freight, international
freight, U.S. brokerage, and U.S. duties.
We also deducted the amount for billing
adjustments from the starting price and
added the amount for duty drawback, in
accordance with section 772(c)(1)(B) of
the Act.

In accordance with section 772(d)(1)
of the Act, for CEP sales we also
deducted from the starting price those
selling expenses that were incurred in
selling the subject merchandise in the
United States, including commissions to
unaffiliated consignment brokers, direct
selling expenses (credit expenses and
industry association fees), and
miscellaneous selling expenses incurred
in the United States by the unaffiliated
consignment broker on behalf of the
exporter which were charged to the
respondent separately from the
commission. As discussed above, we
did not deduct an amount for CEP
profit, because the commission to the
unaffiliated broker is considered to
contain an element of profit.

For Tecmar, we calculated an EP for
all of Tecmar’s sales because the
merchandise was sold directly by
Tecmar to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts of record.
We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
international freight, U.S. brokerage and
handling, and U.S. duties. We also
added the amount for duty drawback to
the starting price, in accordance with
section 772(c)(1)(B) of the Act.

Los Fiordos

We calculated an EP for all of Los
Fiordos’ sales because the merchandise
was sold directly by Los Fiordos to the
first unaffiliated purchaser in the United
States prior to importation and CEP was
not otherwise warranted based on the
facts of record. We made deductions
from the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
inland freight, international freight,
brokerage and handling, and U.S.
Customs duties. We also deducted the
amount for billing adjustments from the
starting price and added duty drawback,
in accordance with section 772(c)(1)(B)
of the Act.

Mainstream

We calculated an EP for all of
Mainstream’s sales because the
merchandise was sold directly by
Mainstream to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts of record.
We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
international freight, brokerage and
handling, and U.S. customs duties. We
also deducted the amount for billing
adjustments from the starting price and
added duty drawback, in accordance
with section 772(c)(1)(B) of the Act.

Marine Harvest

We calculated a CEP for Marine
Harvest’s sales, all of which were made
by an affiliated reseller in the United
States after the date of importation. We
made deductions from the starting price
for movement expenses in accordance
with section 772(c)(2)(A) of the Act.
These include inland freight,
international freight, U.S. duties and
U.S. brokerage. We also deducted the
amount for billing adjustments and
rebates from the starting price, in
accordance with section 772(c)(1)(B) of
the Act, and added duty drawback, in
accordance with section 772(c)(1)(B).

In accordance with section 772(d)(1)
of the Act, for CEP sales, we deducted
from the starting price those selling
expenses that were incurred in selling
the subject merchandise in the United
States, including commissions and other
direct selling expenses (credit,
inspection association fees, and
brokerage, handling and document
processing costs). We also deducted
from CEP an amount for profit in
accordance with section 772(d)(3) of the
Act.
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Multiexport

During the POR, Multiexport made
both EP and CEP transactions. We
calculated an EP for sales where the
merchandise was sold directly by
Multiexport to the first unaffiliated
purchaser in the United States prior to
importation. We calculated a CEP for
sales made for the account of the
producer/exporter by an affiliated
reseller in the United States after the
date of importation.

We made deductions from the starting
price for rebates, as well as movement
expenses in accordance with section
772(c)(2)(A) of the Act. These include
inland freight, international freight, and
U.S. duties. We also added the amounts
for delivery revenues and for duty
drawback, in accordance with section
772(c)(1)(B) of the Act.

In accordance with section 772(d)(1)
of the Act, for CEP sales we also
deducted from the starting price those
selling expenses that were incurred in
selling the subject merchandise in the
United States, including direct selling
expenses (including credit expenses and
miscellaneous direct selling expenses),
and indirect selling expenses incurred
by the affiliated reseller in the United
States. We also deducted from CEP an
amount for profit in accordance with
section 772(d)(3) of the Act.

Ocean Horizons

We calculated a CEP for Ocean
Horizon’s sales, all of which were made
by an affiliated reseller in the United
States after the date of importation. We
made deductions from the starting price
for movement expenses in accordance
with section 772(c)(2)(A) of the Act.
These include inland freight,
international freight, foreign brokerage
and handling, and U.S. duties. We also
added duty drawback, in accordance
with section 772(c)(1)(B) of the Act.

In accordance with section 772(d)(1)
of the Act, for CEP sales, we also
deducted from the starting price those
direct selling expenses that were
incurred in selling the subject
merchandise in the United States (credit
and inspection association fees). We
also deducted from CEP an amount for
profit in accordance with section
772(d)(3) of the Act.

Pacifico Sur

We calculated an EP for all of Pacifico
Sur’s U.S. sales because the
merchandise was sold directly by
Pacifico Sur to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts of record.
We made deductions from the starting

price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
international freight, U.S. brokerage,
and U.S. duties. We also added the
amount for duty drawback, in
accordance with section 772(c)(1)(B) of
the Act.

Patagonia

We calculated an EP for all of
Patagonia’s U.S. sales because the
merchandise was sold directly by
Patagonia to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts of record.
We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
international freight, U.S. brokerage,
and U.S. duties. We also added the
amount for duty drawback, in
accordance with section 772(c)(1)(B) of
the Act.

Pesca Chile

During the POR, Pesca Chile made
both EP and CEP transactions. We
calculated an EP for sales where the
merchandise was sold directly by Pesca
Chile to the first unaffiliated purchaser
in the United States prior to
importation. We calculated a CEP for
sales made for the account of the
producer/exporter by an affiliated
reseller in the United States after the
date of importation.

We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
inland insurance, international freight,
warehousing, U.S. brokerage, and U.S.
duties. We also deducted the amount for
billing adjustments and rebates from the
starting price, in accordance with
section 772(c)(1)(B) of the Act.

In accordance with section 772(d)(1)
of the Act, for CEP sales, we also
deducted from the starting price those
selling expenses that were incurred in
selling the subject merchandise in the
United States, including commissions
and other direct selling expenses (credit,
inspection association fees, and bank
charges). We also deducted from CEP an
amount for profit in accordance with
section 772(d)(3) of the Act.

Robinson Crusoe

We calculated an EP for all of
Robinson Crusoe’s sales because the
merchandise was sold directly by
Robinson Crusoe to the first unaffiliated
purchaser in the United States prior to
importation, and CEP was not otherwise
warranted based on the facts of record.

We made deductions from the starting
price for movement expenses in
accordance with section 772(c)(2)(A) of
the Act. These include inland freight,
inland insurance, international freight,
U.S. brokerage and handling, and U.S.
duties. We also added the amount for
duty drawback to the starting price, in
accordance with section 772(c)(1)(B) of
the Act.

Normal Value
A. Selection of Comparison Markets

Based on a comparison of the
aggregate quantity of home market sales
and U.S. sales by Cultivos Marinos,
Eicosal, and Multiexport we determined
that the quantity of foreign like product
sold in Chile permitted a proper
comparison with the sales of the subject
merchandise to the Un